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BANKRUPTS: 


CO N TAINING | 
Al the Statutes, Caſes at Large, Arguments, 


the Head of Bankruptcy, down to the 
Preſent Time. 


Wherein is particularly ſhewn, 
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of the Statutes ; how they are to conform them- 
ſelves thereto; the Power of the Commiſſioners 
and Aſſignees, as to their Eſtates ; the Rights of 
the Credl tors, and Privileges of the Ng 


Together with 


Pzecedents or Forms of the Proceedings, on taking out and 
executing Commiſſions, alſo of Declarations, and 


Pleadings, in Englifh, relating to this Subje, never 
before Printed. 


Attornies, Merchants and Tradeſmen. 


Reſolutions, Judgments and Decrees, under | 


The Whole adapted to the Uſe of all Counſellors, | 
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PREFACE. 


[| Have been a great while deſired. and a- 
bove two Tears fince I reſolved upon 
compiling the following Treatiſe concerning 
Bankrupts; and as Publick Aﬀairs now 
embappily ſeem to be with Us, there is no 
 Sabjett of Writing in the Law, can be more 
' popular than that which I have bere ch1- 
ſen. To 


According to our Laws, Bankrupts are 
generally efteemed a crafty, fraudulent, de- 
 cettful and extravagant ſort of Perſons ; 
yet we may obſerve, that innocent and re- 
_ gular living Traders almoſt daily become in- 
cotved in Bankruptcies, through the Bad- 
_ neſs of the Times, or by other inevitable Ac- 
cidents. Indeed there are ſome who intirely 

A 2 impute 


The PREFACE; 
I  #mpute theſe Misfortunes to uncommon Pro- 
|  fuſeneſs, Pride and Luxury, beyond what 
[| have been formerly known in this Kingdom ; 
and I confeſs that our Tradeſmen make a 
confidsrable Fieure, and frequently live up 
70 the full Height of their Circumſtances ; 
though I am inclinable to think, that this 
is ſometimes done to ſupport their Credit 11 
the Werld, on which Trade depends, and 
not altogether to adminiſter to their Pride. 


But if it really happens, ihat Luxury and 
£ixtravazance ſhonld be prevalent now ex- 
 Ceeding former Days, and thereby ſome 
| Traders, merly by their 0:21 ill Condutt, 
[* are plunzed inio Difficulties, and utterly 
q: ruined ; or if we allow that a few may be 
ſo very boſe aud wicked as politically to 
break, in order to advance their Fortunes, 
at the Expence of others, ana ſome ſuch 
E great Criminals perhaps there are; it is 
|| hardly poſſible that theſe can be the ſole Ren- 
K -. ſons of ſo many Perſons breaking, which I 
4 7ake i0 be eewing more to the Decay of Trade 
in general, the heavy T axes impoſed on every 
4 61:8, and the high Rents that are exatt- 
 &d by Loudlords, than to any other Caitſes 
whatſoever: and to which I nay add, the 
Hart and Aavantage that foreign Kingdoms 
haze got of Us, on eſtabliſhing their own 
Manuatinies, improzed by the Decline of 
ours, and, 1 fear, by paſt minifterial Neg- 
fects and Ocer fights. . 
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Papers of an eminent 


The PREFACE! 


 T conld here inlarge (ere it not very diſ- 
agreeable to me) upon the mean and ayer 

dition of moſt of our Artificers, and all 
tbe lower Claſs of Tradeſmen; but as I have 
already ſaid enough in Bebalf of unfortunate 
Bankrupts, for wwhoſe Relief 1he Commiſſion 
is by Law appointed ; I ſhall now proceed 
zo give ſome Account of the Work following, 
intended for their Information, as well as 


_ the Profeſſors of the Law. 


The greateſt Part of this Treatiſe T have 


colletted and taken from the laft general 


Statute 5 Geo. 2. the "my curious manuſcript 

aw Prattiſer, and 
Commiſſioner of Bankrupts, and the lateſt 
Reports down to the preſent Time ; likewiſe 
all the former A&s of Parliament, and 
Clauſes of Statutes, are here inſerted, either 
generally under the Chapters throughout, or 
particularly in ſpecial Caſes, which I thought 
would be better, and more confiſtent with 


Method, than to emimerate them all toge- 


ther. 


As to the Collefiion of Law Caſes, all 
thoſe that are moſt material, T have printed 


_ at large, with ſome little Amendments; and 


which ſeemed to be neceſſary to ſhew the very 
different Arguments and Reaſoning of the 
learned Counſtl therein, and the exceeding 
various Opinions of our greateſt Judges and 
Chan- 


The PREFACE. 


Chancellors, on many extraordinary Points 


in this nice and difficult Branch of theLaw. 
| The Proceedings of the Commiſſioners of 


Bankrupts, and the old Engliſh Precedents, 
2vill appear to be greatly improved in this 
Work, and not the ſame as are publiſhed in 


any other Book on the Subjett. 


And in the Pleadines, eſpecially, 1 haze 


endeavoured to be very exat?, on ſo impor- 
tant a Head, which in general affetts Pro- 
perty, and its Conſequence is univerſal; and 


therefore the enſuing Treatiſe is in a great 


Meaſure uſeful, not only to Lawyers, Attor- 


nies and Solicitors, but to all Merchants, 
Debtors and Creditors, and every Kind of 


Trading Perſous. 
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FOR and AGAINST 


"BANKRUPTS. 


CHAP. 1. 


\ The peneral Definition of a Bankrupt, 
oF. deſcribed by Statute, and what 


". Perſons may, of may nor be Banks 


FUPES. 


BANKRUPT, js one that has bro- 
ken or waſted his ' Stock, or hath failed 
in the Worlc, being derived as ſome ſay, 
from the French Words Banque and rumper, 
| fignifying ro break the Bank; or rather from 
- Baaqueroute, that is, a Perſon broke or decayed ! 
+ In Latin ſuch a Man is called Decoor, for con-_ 
fuming and ſpending his Eftate in prexacrdioaty 
: and delicate Living, © 
'. The Lord Coke, in his Fourth Inftiture, page 277. 
« defines a Bankrupt in our Law, to be any Perſon 
, either Man or Woman, but uſually a Man, thae 


getting 


2 Df Perſons Deſcribed 

getting a Livelihood by Buying and Selling, has 
got into his - or their Hands any Goods of other 
Perſons, and abſconds or hides himſelf in Places 
unknown, or in his own Houſe, in order to de- 
| ceive and defraud his Credicors. Tho' Bankrupts 
are more particularly deſcribed, by x Fac. 1. cap. 
15. than by this Learned Author, or any other 
Statute; and therefore T ſhall here inſert that 

| Deſcription at large. —_ EEE MEL I 
By this A&, all and every Perſon and Perſons 
that ſhall uſe the Trade of Merchandize, by way 
of Bargaining, Exchange, Bartery, Cheviſance, or 
otherwiſe in Grols, or by Retail, or ſeeking his, 
her or their Trade of Living, by Buying and Sel- 
ling, and being a Subje& born, within the Realm, 
or any of the King's Dominions, or Denizen, who 
{hall depart the Realm, or begin to keep his, 
her or their Houſe or Houſes, or otherwiſe ab- 
ſent him or herſelf, or take Sancuary, .or ſuffer 
him or herſelf. willingly to be arreſted for any 
Debt, or other Thing- not grown due for Money 
delivered, Wares ſold, or any other juſt or lawful 
Cauſe, or good Conſideration ; or ſhall ſuffer him 
or herſelf to be. outlawed or yield him or herſelf 
to Priſon; or willingly or fraudulently ſhall  pro- 
cure him or herſelf ro be arreſted, or his or her» 
Goods, Money or Chattels to be attached or' ſe- 
queſtred ; or ſhall depart from his or her Dwel- 
ling Houſe, or make or cauſe to be made any 
fraudulent Grant or Conveyance of his, her or 
| their Lands, Tenements, Goods, or Chattels, to 
the Intent, or whereby his, her or their Creditors, 
| being Subjects born, ſhall or may be defeated or 
delayed in the Recovery of their juſt Debts ; or 
being arreſted for Debt, ſhall atter his or her Ar- 
reſt lie in Priſon Six Months or more, upon ſuch. 
Arreſt or Detention, ſuch Perſon ſhall be accounted 

and adjudged a Bankrupt. 5 
| S 


as Bankrupts. 3 


As to a Bankrupt's being a SubjeR, at this Day 
all the Statutes concerning Bankrupts extend to 
both Aliens and Denizens, as well to be relieved 


_ thereon, as to be liable to the Penalties thereof. 


T here are likewiſe other particular Deſcriptions 
of a Bankrupt, by the 21 Jac. 1. c. 19, and alſo 
the 13 Eliz. c. 7. But as they have lince. been 
deemed prejudicial to Trade and Credit, they are 
declared void by a late Statute; and being deſcribed 


Fully by the former Law, that will be ſufficient 


to give a juſt Idea of what has been underſtood 
with us, by a Bankrupt Merchant or Trader. 
There is a Special Proviſion in 14 Car. 2. c. 14s 
That Noblemen and Gentlemen, n»t bred up in 
Trade, who have put in Stocks into the Eoft 
Tudia and Guiney, or Virginia Companies, and 
are Adventurers for the putting in of Money, or 
Merchandize into the ſame, or for the Manage- 
ment of rhe Fiſhery, called The Royal Fiſhias 
Trade, ſhall not be reputed Bankrupts: Bur 
Perſons trading or trafticking in any other Way 
or Manner, are liable to the Commiſſions of Bank- 
rupt. Dani | 
In the Turkey Company, every Perſon trades 


on his own Account and Eſtate, and not like the 


Guiney Company, or that to the Eaſt- adres ; 


and if a Man Trade in the Eaft India and Afri- 


cau Company, or the Guiney Company, and ab- 
ſconds, &c. he is not within the Proviſo of this 
Statute, but ſhall be a Bankrupt: A FVirginia 
Merchant is within the Statute, and ſo it is in 
reſpect to others. 2 Keb. 487. Stone 42. 

No Member of the Bank of England, ſhall be 


adjudged a Bankrupt, by Reaſon of his Stock 


there, 8 © 9 W.3. c. 20. Yet by a late Statute, 
Perſons dealing as Bankers, Brokers, and Factors, 
who are frequently intruſted with large Sums of 
Money, and with Goods and Efte$s of very 

B 2 great 


4 Df Perſons deſcribed 


great Value belonging to other Perſons, ſuch Barik- 


ers, &c. ſbal! be ſubject to the Statutes made __ 


concerning Bankrupts, But no Receiver Gene- 


ral of the Taxes granted by AQ of Parliament ; 
or any Farmer, Grazier, or Drover of Cattle, 


ſhall be adjudged a Bankrupt, or be intitled as 
ſuch to any of the Benefits given by this A&. 
5 Geo. 3.-0.:30. LES 

Some little Time before the Statute of 14 Car. 
' 2. was made, Sir Joha Wholſtenholme was one «tf 
the Corporation of the Eaſt-India Company, and 
a Gentleman of 3ooo /. per Annum Eſtate, who 
had a Stock in the Company of his own, and 
likewiſe far in the Committee cf the ſa'd Com- 
pany as a Merchant for the Management oft 
Trade, and did at ſeveral Times receive the Pro- 
ceed of his Stock upon Returns- of Ships, but 
on becoming indebted to ſeveral Perſons, he ab- 
ſconded himſelt: In this Caſe it was adjudged, 
that notwithſtanding he did not get the greatelt 
Part of his Living by Buying and Selling, his 


Employment in the ſaid Company and Trade, was 


ſuch a Buying and Selling as brought him with- 
in the Statutes of Bankrupts, which were to be 
taken largely for the Creditors againſt the Bank- 


1upt; and therefore his taking out his Stock and 
Goods, ard diſpoſing of them, was a Selling 


thereot within the Statutes. This Verdi& and 


Judgment againſt Sir John, was however rever- 
ſed on the ſaid Statute 14 Car. 2. but not to 


avoid any Sale of his Lands made by the Com- 


miiſioners. fAlughes's Abridament. © 
| In the Reign of King Charles the Second, 


Sir Thomas Littleton, Mr. Papillon and others, 
by Contract with that Prince, were to. vidual. 


the Fleet at 8d. per Diem a Head, and they 
made an Under-Agreement with the Purſers of 
the Ships at 6d. a Day, tor which they gave 2 
| 3 | Note 
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as Bankrupts. 5 
Note of 8007, And before this Contra& it was 
agreed that Sir Thomas was no Trader; the Court 
reſolved, this Contrat to vidual the Navy, was 
in effect no more than to Table a private Man, 
which will never make a Trader within the Sta- 
tute, for that looks on and reſpects general 
Trades by which a Livelihood is gotten ordina- 
rily, and not any particular Employments; and 
otherwiſe the King's Butler, or any Officer, might . 


| be a Trader. It was alſo held, that tho' ſuch 


Proviſions made for the Fleet be by the King's 
Direction, but applied to other Purpoſes than was 
contracted for; yet this was only a particular 


Command to Perſons to buy Provitions for that 


Purpoſe. 
But it was reſolved, That it under Diſguiſe 
of ſuch Contra, Sir Thomas had traded with 
other Merchants underhand or ſecretly, that would 
be a Trading within the Statute. Nevertheleſs 


the ſelling of a Surpluſage, is not ſuch a Tra- 


ding,” any more than a Gentleman's ſelling the 
Surplus of Hay, @c. and it is not ſufficient to 
buy alone, or to ſell alone, for he muſt be a 
Buyer and Seller roo, that is within the Statute : 


Likewiſe one fingile A&, tho* it lets a Perſon 


into a general Dealing, will not make one a Bank- 
rupt or Trader; no more than a Schoolmaſter that 
boards Scholars, a Steward ot the Inns of Courts, 


or Farmers of the Cuſtoms. 1 Pentr. 270. 


Sir Anthony Bateman being indebted by Bond 
to ſeveral Perſons in the Year 1659, four Years 
afterwards was Mayor of London, and the Year 


afrer that he was arreſted for Debt, from which 
"Time he continued Priſoner, &c. In an Action 


of Trover and Converſion, there was a Tiial at 
Bar, and the Evidence concerning his Trading 
was, that Sir Anthony had been a great Mer- 
chant, but for fifteen Years then laſt paſt, 

Þ 2: _- (which 


w 


- Ot Perſons deſcribed 
(which was betore the Debt proved) he quitted 


his LIrade, yet had in his Hands ſome Silks and 


other Merchandize, which he fold in the Year 
1665, and that following, tho' for the ſaid fif- 
teen Years, he had no Factor, nor Correſpondent, 
or Packer, by reaſon whereof particular Notice 
was taken that he had left off his Trade. 

And hereupon the Court was of Opinion, that 
if a Merchant has Goods in his Hands, and leaves 
off Trade, and then ſells his Goods, ſuch finding 
by the Jury does not make him a Perſon with- 
in the Statutes of Bankrupts for the Debts which 
he contracted afterwards; and that fo it had 
been adjudged, in the Caſe of Sir John Harri- 
Joz and Sir Job Harvey, where the Debts were 
not contratted during the Trade : But if ſuch 


Perſon do Trade again, and then become indebt- 


ed, he may be a Bankrupt for this, but not for 
the Debts between. Ne, ons 
Other Evidence to prove Sir Authony Bateman 
to be a Merchant, was that he had the 16th Part 
in a Coal-Ship, which Ships are victualled and 
employed by the Owners. But it appeared when 
the {aid Sir 4:thoap purchaſed the ſaid 16th Part, 
the Ship was indebted to him tor Repairs, and 
it is their Cuſtom to repair ſuch Ships upon the 


Credit of their Bottom, and this Ship had not 


2ained ſo much as to pay for her Repairs, nor 
had Sir Anthony any Account thereof; And the 
Direction upon the Evidence of che whole Court, 
except one Judge, was, that this did not make 
a Merchant Bankrupt. Though the Jury, notwith- 
ftanding found him a Bankrupt, by giving a Ver- 


aict tor the P'aintiflis Sir Robert Cotton and others 


who had the greatelt Intereſt; and this was done 
with an Intent to fell the Lands of Bateman, who 
endeavour'd oftentimes for a new Trial, but could 
not obtain the ſame, 1 Siderf. 411, | 


3 Ve 


Hour before the Execution executed. 


That upon a Trial at Bar, the 


truſt him: 
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as "Bankrupts. 7 
We find according to Ventris in his Reports, 
that for the Reaſons there alledged, Xelyng Chiet 
Tuſtice was for a new Trial, which is ſaid could 
not be granted, on Account that the Court was 
divided; whereupon Judgment was entered for 
the Plaintiff, and Execution taken out, and a Writ 
of Error was brought, which was ſealed about an 
And there- 
upon it was moved, that the Sherift might bring 
the Money into Court, for that the Writ of Error 
was a Superſedeas, and immediately upon the 
Sealing thereof it forecloſes the Court, ſo that 
the Execution made after is to be undone ; and 


_ of this Opinion was the Court, who ordered the 
Money to brought in, and not delivered to the 


Plaintift, 1 Ventr. 29, 3o. PIC 
In the above Caſe, it is likewiſe farther ſaid, 
Queſtion being 
whether Sir Anthony Bateman were a Bankrupt 
or no? It was proved that he was a Turkey Mer- 
chant, and traded in the Year 1656, but it was 
not proved, that he had afterwards imported or 
exported any Thing, but having the Effects of 
his former Irade by him to a great Value, he 
ſhewed them to ſeveral Perſons, and procured the 
Loan of divers Sums of Money upon the Credit 
of them. Here the Court held, that this brought 
him within the Starute, for ſuch Debts as he con- 
tracted after 1656, And otherwiſe the Miſchict 
would be great; for Men cannot take; Notice 
when another withdraws his Trade, or when he 
commands his Factors beyond Sea to deal no fur- 
ther for him ; bur ſeeing great Quantities of Goods 
and Merchandize in his Hands, Perſons are apt to 
Wherefore *tis fit that they ſhould 

be relieved by the Statute. 1 Yentr. 166, 
If a Tradeſman contrafs Debts and gives over 
Trading, he may be afterwards a Bankrupt With- 
| 4: *N 
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in the Statute in reſpect of the Debts due before x 
He ſhall become Bankrupt for Debts before he 
gave over Trade, and continued on new Security, 
taken ſince he gave the ſame over; and Diſcon-. 
_ tinuance of Merchandizing is not an Exemption 
from the Statute, where the Creditors have accep- 
|| ted ſuch new Securities. Stone 7. Therefore it 
l | has been reſolved, that it is not neceſſary the Per- 
( fon ſhould continue his Trade by Buying and Sel- 
is ling, to the Time that he becomes a Bankrupt ; 
but it ſuffices that he has uſed the Trade, and du- 
ring that Time be became indebted, and for that 
Debt he is now become a Bankrupt: As if a 
Merchant leave his Trade, and go into the Coun- 
try for two Years, and after he abſents himſelf 
from his Creditors, by reaſon of the Debts that 
he owed when he was a Merchant. Mich. 20 
Jac. 1. B. R. 

Where a Perſon for ſome Time deals in a "1 rade, 

and after he forſakes his Trade, but leaves his 
| Stock in the Hands of another, and he hath Part © 
| of the Gain, and is Partaker of the Loſs; if ſuch "0 


| | a One after delerts and conceals himſe}f, Or in ho 
[ caſe his Security do conceal him, he is a Bank- - 


f rTupt within the Statute. Palm. Rep. 325. And % 
= avy Trading, tho* the Trade be never fo inferior 
jn it ſelf; yet it the Traders get their Living by 

Buying and Selling therein, it makes a Bankrupt, 

with other Acts of Bankruptcy. b 

In general it is not the Buying and Selling of 

Land, but of. perſonal Things, that makes a Man A: 

a Bankrupt: And he that is a Bankrupt muſt get + 

| His Living by Buying and Selling, or the chiefelt we 

Part of it; except in ſpecial Caſes. Likewiſe it : 

muſt be a general Trade, by which his Livelihood 

is got, and not any particular Employment. Thoſe 

Perſons that live on their manual Labour only, as 

|  Huzbandmen, Labouters, bare Handicrafts-men, @c. 

| " fe ws arg 
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gre not within the Statutes ; but ſuch as buy Wares 
and convert them into ſaleable Commodities, and 
fo get their Living by Buying and Selling, may be 
Bankrupts. , March Rep. 37. Cro. Car. 31. 

As a Shoemaker, that buys Leather and ſells it 
in Shoes, may be a Bankrupt: So an Ironmonger, 
that buys Rod Iron or Bar [ron, and cauſeth it to 
be wrought up into Wares; and fo it is of a Nail- 
lor, Lockſmith, &c. by the ſame Reaſon as a Shoe- 
maker. A Carpenter in Londen has been adjudged 


a Bankrupt ; but not as a working Carpenter : 
Yer ſee the Caſe of Chapman againlt Lamphire. A. 
Clothier, that buys Wool, and has it made up into 
-Cloth, or if he works the ſame into Cloth him-. 


ſelf, may become a Bankrupt: But a Taylor, thar 
makes Garments only, as a Servant to his Cu- 


| Nomers. ſhall not be a Bankrupt ; . tho' a Sajeſman, 


by the Reaſon of Crzmp's Caſe, may. It is held, 
that a Vintner, Brewer and Baker, may be a Bank- 


' Tupt; allo a Weaver, Dyer, Tanner, ec. but an. 


Inn-hoider has been holden not within the Sta- 
tutes ; tho! according to the preſent Prattice it 
ſeems otherwiſe: ſee this at large afterwards. C10. 


Car. 31, 548. Cro. "Fac. 585. 3 Mod. 155. 


An Action of the Caſe will lie tor ſaying of a 


Merchant, Mercer, Grocer, Shoemaker, Dyer, Wea- 


ver, Corn- Maſter, or Baker in Loadoa, a Millener, 
or any other Tradeſman, that pets his Living by 
Buying and Seliing, that he is a Bankrupt. Noy 
158. 4 Rep. 19. 1 Roll. Abr. 61. 

Stanley brought his Action againſt Osbafton for 


_ ſaying he was a 'Bankrupr, and alledged that he was 


a Shoemaker, and uſed Buying and Selling of Lea- 


ther; and it was adjudged that the Aion did lie, 
* tho? the Plaintiff was not a Merchant, but got his 


Living by Buying and Selling. In a like Caſe of 


==. Crumpe againſt Barne, for ſaying that the Plaintiff 
=. - Wt 4 a Bankrupt Rogue; it was here moved in Ars 
KAT xe(t 
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reſt of Judgment, that a Shoemaker is not ſuch a 
Perſon as may have an Acton for theſe Words, no 
more than a Labourer or Husbandman, for that he 
does not live by Buying and Selling, or upon Cre- 
dit, but upon his manual Labour : Yet it was held, 
that the Action lies; and that a Shoemaker is a 
Perſon within the Statute of Bankrupts, for he 
lives by his Credit in buying Leather, and ſelling 


the ſame again in Shoes, &'c. and not on his ma-_ 
nual Labour only; whereupon it was adjudged for 


the Plaintiff. Cro. Eliz. 268. Cro. Car. 31. 

In an Action upon the Caſe apainſt a Perſon for 
theſe Words, viz. Thomas Johns of Hertford Dyer 
is a Bankrupt Knave, and 1s not worth Three Half 
Pence, the Paintiff had a Verdict ; and on Error 


aſſigned, thatthe Words were not aGtionable, for 


that a Dyer being a mechanical Trade, he ſhall 
not have any Action for ſuch Words: The Court 
reſolved, that the Action was maintainable, it being 
alledged that he obtained his Living by Buying and 
Selling, which is ſufficient Cauſe to bring the Ac- 
tion; wherefore Judgment was affirmed. Cro. Jac. 
TEE: 
[7 one fays of a Man generally, who by his 
Trade may become a Bankrupt within the Sta- 
| tutes, that he is a. Bankrupt, an Acion lies. A 
Perſon faith of a Tradeſman, he is a broken Bank- 
rupt, and a declined Man, not able to pay his Debts, 
and therefore is run the Country ; altho* it be 
not averred that he uſed any certain Trade, yet 
if he uſed to buy and ſell, and live by it, an Ac- 
tion will lie thereon. And if a Man ſay of a 


Grocer” or other Tradeſman, You are a baſe beg- 


garly Knave, and not able to pay your Debts ; 


ang ſuch Perſon avers that according to the Phraſe 


and Underſtanding of the Place where this was 
ſpoken, thoſe Words are underſtood that he was 
4 Bankrupt, Action on the Caſe lies. 1 Roll, Abr. 
, 60, 
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60. Boyer and Shale. 11 Car. B. R, Jackſon and 
Lewis. 
To fay of a Tradeſman, he is a Bankrupt or 
Bankruptly Knave ; or a Bankcup t Scrub, Fc. are 
actionable. So to ſay of a Man | will be a Bank- 
rupt within two Days, or by fuch a Time; that 
he will prove 7. S. has been a Bankrupt, and has 
agreed with his Creditors for a Noble in the Pound; 
that ſuch a One is a Bankrupt and fled beyond the 
Seas for Money; to fay of a Merchant, he is bro- 
ken ; of a Corn-maſter in London, thou art a bro- 
ken Fellow ; that a Scrivener is a broken Run- 
away, and cannot ſhew his Face, Who art Thou! 
A Bankrupt ? He is gone, and dare not ſhew him- 
{elf, exc. Theſe and the like Caſes, are all held 
actionable. 4 Rep. 19. Cro. Fac. 345. Dyer 72. 
Telv. 198. Cro. Eliz. 273. Stiles 75, 142, 429. 
2, Bulſt. 210, 

But to ſay .of any Tradeſman, Thou oweſlt more 
than thou art worth, and art not able to pay thy 
Debts, it's not aQionable; yet this is a Queſtion, 


| for a ſpecial Damage may enſue. The Words, 


Thou are not worth a Groat, have been adjudged 


not to be actionable: He is not worth a Groat, 


he is a Hundred Pounds worle than Nothing, Ac- 
tion lies. *Tis held no Action will lie for laying 


one is a baſe broken Raſca}, and hath broke twice, 


and I will make him break the third Time: To 
ſay, he will break ſhortly, Action lieth, by Dode- 
ridge, &c. In caſe a Perion {ays of a Merchant or 


Tradeſman, truſt him not, for he will be your | 


undoing, no Action lies: Nor for this, Þ will ſue 
out a Commiſſion of Bankrupt againſt 7. . Nor 
for ſaying, to another, Thou art an arrant Knave, 


for thou hait cozen'd all Coventry; Nor if it be 


faid of a Merchant, Does he owe you Money ? Get 
it quickly, and Es heed how you truſt him, Stiles 


213, 
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213. Cro. Car. 265. Cro. Eliz, 541, Noy 77. 
Latch 114. 1 806. Abr.'6t.-. -- 

Where a Perſon fays, I do not know but that 
R.IT. is a Bankrupt, it is actionable. Theſe Words 
were ſpoken of a Merchant, I believe a!l is not 


well with Daziel Vivian, there are many Mer- 


chants that have lately fail'd, and I expe& no 


\ otherwiſe of him; adjudged that an AGion lies. 


And in another Caſe, one ſaid of Auftiz Drake 
being a Merchant, he is broke and gone to V/ir- 
ginia; I have ill Fortune for he is failed, and TI 
have loſt my Money ; 4#uſtia Drake is a beggarly 
Fellow, not worth a Groat, and not able to pay 


| his Debts, and rides abroad with his Man double 


armed for fear of Bailiffs : Here the Words, Not 
worth a Groat and beggarly Fellow, of themſelves 


are not actionable, unleſs accompanied with a ſpe- 


cial Damage; but the other Words, thar he is not 
able to pay his Debts, are actionable as held in this 
Caſe of Drake againſt Hill, Raymond 184, 207. 


1 Siderf. 434. 


If a Merchant's Apprentice doth Merchandize for 


another Man, and be called Bankrupt; or if one 


hath been a Merchant, and has given Buſineſs 
over, and a Perſon calls him Bankrupt, in either of 
theſe Caſes it is laid the Action will not lie : But 
;r was otherwiſe ruled in the Caſe of Gray and 
Ieſton. 1 Roll. 61. A Plaintiff in an Action de- 
clared that being a Servant to FJ. S. as Journey- 
man to him, he fold divers Commodities for his 
Maſter truly, and that he gained his Living by his 
Service; and the Defendant having Communica- 


tion of his Sellings, ſaid of the Plaintiff, Thou haſt 


cozen'd me of 5 /. in a Piece of Stuff, and haſt 
cozened me of 600 /. more; thou haſt maintain'd 
thy ſelf and others with my Money, and thou 
gdidt taks foyr or five Pounds out of the Box; 

_ Action 


as Bankruvts, 13 

AQion lies on his Declaration. x Roll, Abr. 60. 
Noy 33. _ 
Action of the Caſe was brought for calling one 
Bavkiupt. and upon the geveral Ilue pleaded, it 
was found for the Plaintift, and 150 /. Damages ; 
the Court mitigated it to 5o /. But afterwards up- 
on great Advice they, revoked this, and reſolved 
to leave ſuch Matters of Fact to the finding of the 
Jury, who know the Quality of the Perſons and 


| their Eſtates, and Damages ſuſtained by the Dil- 


grace : Otherwile it is in an Action which is ground- 
ed upon a Cauſe that may appear to the View of 


the Court, Palm. 314. Hawkins.avd Scriet 


The Plaintiff declared, He was a Merchant by 


the Space of Twenty Years, without ſaying lat 


palt, and that 24 Jac. he went beyond Sea, ard 
the next Year he returned hither from Hamburgh ; 
and the Defendant ſaid of him, He came from 
Hambureh a broken Merchant, the Words were 
h<J1d actionable, and his Profefſion ſhall be intend- 


ed to continue. Locroje and Durnford's Caſe. 


A Declaiation was, That whereas the Plaintiff, 
1 April 17 Jac. 1. and for divers Years before was 


a Merchant, and the Detencant the faid Day ſpuke 


theſe Words of the Plaintiff, He is a Bankrupt 
Slave; the Defendant jultified, becauſe the Plain- 
tiff the firſt of April 15 Fac. became a Bankrupr, 


avd therefore he ſ{pake thole Words: The PFlain- 


tiff demurr'd, and it was adjudg'd for him. The 
Bar of the Detendant was here ruled to be inſut- 


ficient, becauſe he did not aijledge that he continued 


ſtill a Bankrupt, and without an Averment it ſhall 


not be fo intended ; for it may be that he after- 


wards recovered himſelf, and was a good Merchant 

and no Bankrupt, Uſer and Betts, Cro. Jac: 
78. ; | 
An Action was brought againſt one for calling 


_ the Plaintiff Bankrupt, and he declared by the 


| N2me 
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Name of J. E. Merchant, and that he by his 


g00d Name had the good "Will of his Neighbours, 


Ac etiam emendo & wvendendo he acquired diverſa 
1.:c7a, that is to ſay,” divers Gains ; Verdi was 
for the Piaintift, but Judgment was arreſted, be- 


cauſe it does not appear by the Declaration that 
| he got his Living by Buying and Selling. Siderf. 


299, Emerſoa's Caſe. 
Ic is ſaid the Difference is well taken in Dotting's 


Cale, If a Merchant relinquifhes his Trade to live 


in the Country, in the Nature of a Gentleman or 
Farmer, to call him Bankrupt is not actionable ; 
but if afterwards he exerciſerh that again, and is 
then called Bankrupt, an Action lies. Noy I9, 
Where one ſays of a Gentleman he is a Co- 


zener, a Bankrupt, and hath got an Occupation 


to deccive Men; tho? he uſed here to buy and ſell, 
he being no Merchaot, it was the better Opinion 
of the Court, that the Words were not actionable. 
3 Mod. 112. 

The preceding Caſes relating to Afions for cal- 
ling a Perſon Bankrupt, or Words to ſuch Effe&, 
are of double Uſe ; firſt to explain the Trades and 
Proſeſſions, that wil! make a Man liable to the 
Statutes againſt Bankrupts ; and ſecondly, by theſe 
an honeſt Tradeſman may know how and when to 

uniſh a malicious Calumniator, who perhaps thinks 
it a ſlight Matter to ſtab his Neighbour's Reputa- 
tion, 


Here follow ſome oarticular Caſes of Em: 


holders, &Cc. 


An Inn-holder 2s ſuch, it is ſaid, can be no 
Bankrupt ; for tho? he buys Proviſions to be ſpent 


in his Houſe, yet he does not properly ſell them, 


but utters them at fuch Rates as be thinks reaſon- 
able ; h 
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able ; and as the Inn-holder is compellable by 
Law to furniſh Travellers with Proviſions, fo 
he is puniſhable for not doing it : Beſides, 
in the Caſe of Inn-keepers, not only the Provi- 
ſions are reſpe&ed, but Furniture of Rooms, and 
Attendance of Servants, &@c. And the Statute 


mentions Merchants, that uſe to buy and ſell in 
Groſs or by Retail, and ſuch as get their Living by 
Buying and Selling, ſo that their principal Means 


is obtained thereby. Adjudged by three Judges ; 


| Berkley held the contrary, for this Reaſon, that ir 
was found by the Verdict, tne Defendant got his 


Living by Buying and ſelling, uſing the Trade of 
an Inn-holder. Criſp and Prat, Cro. Car, 549. 
See 1 Jones 437. March 35, 36. A 

One Newtos brought Treſpaſs againſt Trigg, for 
entering his Houſe and taking his Goods the 1ſt of 
May 1 Jac. 2. And on the uſual Plea of Noz 


_ Cal. pleaded by the Defendant, a Special Verdi& 


found, that the Plaintiff was an Inn-holder in L»x- 


dou, and that he bought Hay, Oats and other 


Proviſions, and fold them in his Inn, and thereby 


acquired his Living ; (the Jury allo found that he. 


had Part of a Ship let to Freight, and had therein 
a Stock to the Value of 50 /. but for an Imper- 


fection in the finding of it no Regard was taken 


thereof) and they found that ſuch a Day he lefr 
his Houſe, and abſconded. from his Creditors, and 
the Commiſſioners of Bankrupt ſoid the Goods to 
the Defendant, whereupon he entered the Houſe 
and took them, &c. And the ſole Queſtion was, 


If an Inn-keeper, on ſuch a finding by the Jury, 


can be a Bankrupt? And after it had been twice 
argued, the Court delivered their Opinions upon 
this Point only, without Regard to any Imperfec- 
tions in the Verdict. ds 
And Tuſtice Dolbey held, that an Inn-keeper 


could not as ſuch be made a Bankrupt within the 


Natute 
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Statute ; but by the Special finding of the Verdict 


in this Caſe, viz. that he bought and fold his Pro- 
viſions, and thereby acquired his Means of Living, 
he inclined that he' might be a Bankrupt, accord- 
ivg to the Opinion of Juſtice Jones and Berkley, in 
the above Caſe of Criſp againſt Prat, as It is re- 
ported by Jones and March : Tho? he agreed, 
that a common Country Inn-keeper, that had Hay 
and Grain of his own Growth, could not be a 
Bankrupr. 

But the other three Judges, Holt C. I. Gregory 
and Eyre held, that neither the Plaintiff, as this 
Caſe is found, nor any other Inn-keeper, can be a 
Pankrupt or Trader within the Statutes. 3 Lev. 


30g. Mich.1 W.& M.in B. R. 


As the ſame Caſe is reported in Skinner's "TY 


ports and 3 od. the Queſtion was firſt, If an 


Inn-keeper within London be a Trader within the 
Statute of Bankrupts? It was argued by Tremain 


that he was nor, for he is as a publick Officer for 


the Reception of Travellers, and is bound to re- 
ceive them, and to find Meat, Drink and Lodging 
jor them; and if he refuſes without a reaſonable 
Cauſe, an Action of the Caſe lies againit bim'; He 
is alſo obliged to fell at reaſunable Price, and may 
not {et the Price; and he has not general Dealings 
with all Sorts of People as a Trader hath, bur only 
with Paſſengers and Travellers; wherefore if a 
Frievd being there as a Viltor, be robbed. the Inn- 
keeper is not anſwerable ; likewiſe other Traders 
may ſell or refuſe, and ſet their own Prices upon 
their Goods, and therefore the Caſe of an Inn- 
keeper is different from that of all other Tradeſ- 


ITEns 


Then as to the ſecond Oveſtion, The Building 
of a Ship does not make him within the Statute, 


no mare than the Building of an Houſe ; and he 


having a Stock in the Ship to the Value of. 50 7. 
makes 


Buying and Selling. 
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makes him not a Trader, for it is not found that he 
traded with it; and therefore he cannot be a Bank- 
rupt. 
Da the other Side I/illiams argued, here it is 
found that he is an Inn-keeper, and that he 
bought Hay, Oats, and all Things necellary for 
his {nn, and that he fold all thoſe Things in his 
Inn, by which he gained his Living ; ſo that there 
is in this Caſe found an cxa& Deſcription of a 
Man, who gains his Living within the Statute ; 
and theretore he ought to be adjudged a Bankrupt 
within the Statute: Ard he faid, there was a 
conſiderable Difference between an Inn-keeper in 
London and a Perſon in the Country who rents 
Land, and alſo keeps an Inn, he has many Thivgs 
of his own Growth and Produce; and tho? he ſells, 
he does not buy, fo he does not gain his Living by 
It was the Opinion of my Lord Rols, that 
an Inn-keeper was a Tradeſman; and though a 
Man is of a particular Trade, yet if it doth not 


appear that he got his Living by Buying and Sel- 


ling, "tis not actionable ro call ſuch a Perſon a 
Bankrupt : Now certainly if the Plaintiff had de- 
clared, that he was an Inn-keeper, and acquired 
his Living after that Manner, and that the Defen- 
dant to fcandalize him ſaid, He was a Bankrupt, 
the Action would lie as well as for a Dyer, Car- 
penter, or ſuch like Trades. 
 Aﬀerwards in Trinity Term 3 I//lielmi, the 
Court gave Judgment in this Caſe, and reſolved 
that an inn-keeper is not ſuch a Perſon who is de- 
ſcribed within the Statute of Bankrupts; and alſo 
that the Plaintiff having a Share in a Ship, and a 
Stock there for Trade, it does not make him a 
Trader within thoſe Statutes. 
And firſt, that an Inn keeper is called in the 
Law Communis Hoſpitater, which ſignifies the Na- 
(C. tur© 
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ture of his Office and Imployment, that is to ſay, 
he is a Perſon who receives Travellers, and pro- 
vides Lodging and Neceſlaries for them and their 
Horſes, and Attendants, and employs Servants for 


_ this Purpoſe, and for the Protection of the Tra- 


vellers lodging in his Inn, and of their Goods ; ſo 
that he is by this diſtinguiſhed from other Traders. 
S-condly, An Inn-keeper does not fell by Con- 
trac, but delivers his Goods to his Gueſts as they 
require ; and if he takes an exceſſive Price he 
may be indicted, the which other Traders cannot, 
and he is under the Correftion of the Juſtices of 
Peace; and if his Inn is ſituated in an inconvenient 
Place, or he miſgoverns it, and harbours Perſons of _ 


#11 Fame and Behaviour, he may be ſuppreſſed : 


For he is in the Nature of a publick Perſon, and 
his Houſe and Occupation a Thing of Neceflity, 
and his Gain does not riſe from the Vicuals that _ 
he ſells, but from his Furniture and Attendance, 
as well as from his Meat and Drink, Hay and 
Oats ; alſo he is bound to ſel] for a reaſonable 
Price, which other Traders are not ; and therefore 
he differs from a common Trader. 

Thirdly, It is found that he bought Hay and 
Oats, and other Proviſions, and uttered them in 
his Inn, by which he gained his Living, ſo that 
this is a Trading to a particular Purpoſe, and in a 

articular Manner, and does not make him a gene- 
ral Trader, and then he will not be within the Sta- 
tutes, as hath been adjudged by Hale Chief Fuſtice, 
8:c. tho* the Counſel of great Learning and Abili- 
ty were of another Opinion, in Sir Thomas Little- _ 


 zou's Caſe. And one might make a Maſter of a 


Boarding-Schoot a Trader within the Statute, as 
well as an Inn-keeper, which no Man ever pre- | 
tended to do ; for he has conliderable Gains, and 
buys and ſells all that he ſpends, and by Reaſon of 
his Employment obtains great Credit from his 

Butcher, 
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Butcher, his Baker, and his Brewer ; ai he a- 
grees for his Price, and has Liberty to refute or take 
whatever he will, which an inn-Keeper has not, 
and yet plainly he is not within thele Statutes. 
And as to the Difference alledged ro be between an 
Inn-keeper in Loudon and in the Country, Holt 
C. J. did not ſee any Difference ; for tho' an Inn- 
keeper in the Country be a Farmer, and do not 
buy his Hay and Oats, yet he buys Mcat and Bread, 


and other Neceſlaries, as well as an Inn-keeper in 


Londoa ; and he ſaid, if it be well obſerved, it is 
reſolved in the Caſe of Criſp and Prat, that an Inn- 


keeper, as ſuch, is not a Trader within the Statutes; 


but there Fours was of Opinion, that becauſe it 

was found, he gained his Living by Buying and 

Selling, that made him a Trader within the Sta- 
tute, for he might be a Trader out of his Inn ; 
and he alſo ſaid, that the Caſe in Juſtice Jones's 
Reports is miſprinted, and a Word omitted. A 
Farmer is not within the Statute, and yet there is 
not a Farmer in Eng/and but buys and ſells, and 
that neceſlarily for the Management of his Occu- 


_ pation as a Farmer: And wherever a Man ſells nn- 


der a Reſtraint and Limitation, *tho? *tis for his 
Livelihood, yet he is not a Seller within the Sta- 

tures. | 
As to the Second Point, it was ſaid by Holt, 
that having a Part in a Ship would not make 
him a Trader, and cited I/o/ftenholme's Caſe, and 
the Stock is not material, he not having employed it 
in Trade; and he ſaid likewiſe, that the employing 
cf a Sum by way of a Venture in any Trade, will 
not make a Man a Trader ; and fo by all the 
Court it was adjudged for the Plaintiff, Skinwer 
276, 291. 3 Mod. 327, 328. See 1 Show. 96, 
268, Oc. Es irs 
In a Jate Caſe of Mayhoe againſt Archer, a Spe- 
61a] Verdi& was found, that one Richard Baxter 
C 2 rented 
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20 Dr Perfons Deicrived 
rented a Farm, for which he paid 3o0 /. a Year, 
and that he planted Potatoes on Part of the Lands 
which he farmed, and bought great Quantities 
thereot to plant there ; and that tor ſeveral Years 
paſt he dealt with divers Perſons in Potatoes at e- 
veral Times and Places, and had employed Ware- 
houſes, where he had put in his Potatoes, and 
ſerved ſeveral Markets therewith, and had fold 
great Quantities thereof for Profit, and for his 
Living, @c. 

On this Special Verdi&t two Points were raiſed, 
viz. If the Jury had found enough to make Bax- 


ter a Trader within any of the Statutes made a- 


gainſt Dankrupts: Ard whether a Farmer who 
ſ-I!s Potatoes, tho' he buys ſevera] other large 


Quantities thereof, and gets his Living thereby, is 


within avy of the ſaid Acts. It was here argued, 


as to the firſt Poinr, thar the Jury had found. 


enough to make him a Trader within the Statutes 
of Bankrupccy ; ; for tho' Farmers or Inn-keepers, as 
merely ſuch, are nor within thoſe Statutes, yet as 
Tradetis they are; and here the Jury have found 
not only that Baxter was 2 Farmer, but likewiſe a 
Trader in Potatoes, which he bought and fold ; 
and there is a Caſe adjudged in this very Point, 
Cro. Car. 549. If a Farmer buys and ſells Butter 
and Cheeſe, he ſhall be accounted a Trader ; and 


ſuch Trader failing to pay his Debts, is a Bank-_ 


rupt, ard by this Means he is a Criminal ; ard 


| therefore MA, Law ſhall be conſtrued againſt him 
very ftrictly in Favour of his Creditors. 


If a Man hath ſeveral Trades, and one is with- 
in, but another not within the Statutes, he ſhall 
nevertheleſs be adjudged a Trader ſo as to make 
him a Baukrupt ; and lo ſhall a Lawyer dealing in 
Coals : And the dealing in one Commodity more 
than in another, does not alter the Caſe ; ior no 
Perſon (except the Trader himſ{cli) can tell in 

what 


as Lankrupts, 21 
what Commodity he moſily deals; wherefore that 
Trading which is the moſt vilible Means of his 
Livelihood is to be regarded. And in this Caſe 'tis 
apparent, that by dealing in Potatoes, Baxter got 
Credit, and probably of ſeveral Perſons who did 
not know that he rented a Farm ; bur if he did 
not, yet there are ſuſhcient Words in this Verdi& 
to make him a Trader, it being found that be fold 
ſeveral great Quantities of Potatoes. 

— Then the Argument on the ſecond Point was 
this, that in Erg/and there are many Hop Mer- 
chants, who have Hop-yards of their own ; but 
till ſhall be accounted Traders, ſo as to ſubje& 
them to the Statutes of Bankrupts ; and this 


Trade of dealing in Potatoes, tho" Raxter was allo 


a Farmer, may be compared to the Cafe where the 
Plaintif libelled for Tithes of Fagror-Hcod ; and 
the Defendant ſuggeſted for a Prohibit' on, that no 
Tirhes ought to 'be paid for Oak Faggots ; the 
Plaintiff in his Prayer for a Conſultation may ſhew, 
that the Deſendant had ſo ſorted the Faggots, that 


It was impoſſible for him to take the Tithes of 


the one without the other. 

It was anſwered by the other Side, that this 
Cale as found by the Verdi&, is not within the 
Intention of any of the Statutes acainſt Bankrupts, 
becauie tis found that Baxter got his Livelihood by 
buying and ſelling of Potatoes : Here if he bought 
ſome, and had ſome of the Growth of the Lands 
which he rented, he is not a Trader within any of 
the ſaid Statutes ; for a Farmer that bought and 
fold Cattle was held no Trader, fo as to make him 


a Bankrupt; nor an Inn-keeper who lays in Malt 


and Corn; neither ſhall a Farmer that deals in 
Turnips be accounted a Trader. 

The Court being here divided, no Judgmer.t 
was given ; but two of the Judges ſzemed to be of 
Opinion, that where a Man bought great Quanti- 
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22 Df Perſons deſcribed 


ties of Wool or Hops, tho? he hath a Farm and 
Sheep of his own, and ſeveral Hop Gardens, he 
ſhall be deemed a Trader in thoſe Commodities ; 
and ſo ſhall an Inn-keeper, if he turn Corn-Chand- 
Jer. Tis true the Jury have not found that Bax- 
ter got the chiefeſt Part of his Livelihood by buy- 
ing and ſelling Potatoes ; but it is not the Quantity 
which is material, if it be in Proportion to other 
Goods that he buys and ſells; for if a Perſon has 
an Orchard, and buys ſeveral Quantities of Fruit of 
other People, tho' not ſo many as he hath in his 
won Orchard, yet this ſhall make him a Trader, 
and conſequeatly ſubject him to the Statutes of 
Bankrupts. ws 
The other two Judges were of a contrary Opi- 
nion, viz, that there was not enough found by 
this Verdict to make Baxter a Bankrupt: A Far- 
mer is no Trader within any of the Acts before- 
mentioned, as a Farmer ; and notwithſtanding he 
uſcs another Trade, if that is not the principal 
Means of his Livelihood, he is not a Trader within 


thoſe Statutes; 'tis indeed true, where buying and 


ſelling in any Trade is the chiefeſt Means of a 
Man's Livelihood, then he is a Trader within the 
Acts of Bankruptcy ; but that is Matter to be gi- 
ven in Evidence, and found by the Jury, which 
was not done in this Caſe, Therefore they held, 
that this was an inſufficient Verdi, becauſe the 
Jury div not find that Baxter, by buying and ſel- 
ling Potatoes, got the chiefeſt Part of his Livelihood, 
or that it did exceed his Farming Trade, for all 
that the Statute requires is, that T7ading ſhould be 
the chief Matter to make him a Bankrupt. 
Upon the Judges thus differing in their Opinions 
in this Cafe, tne Counſe} for the Plaintift after- 
wards moved for a new Vexire facias, or that the 
Court would give Leave to mend this Special Ver- 
digt, on the Affidavit of one of the Witneſſes a 
| Ca 


as Bankrupts, 23 
the Trial, that Baxter bought Potatoes ſeveral 
Years, to the Value of 5007. per Annmum; and 
thereupon a Rule was made for the other Side to 
ſhew Cauſe why the Verdict ſhould not be amend- 
ed, and they not ſhewing Cauſe ſufficient, tho' it 
was inſiſted to be without Precedent to amend a 


Verdi&, which is a Record, by ſuch an Aﬀidavit ; 
For it being the ſame which was given in Evidence 


before, the Jury did not believe it ; yet the Court 
was of Opinion, that a Special Verdict might be 
mended by Notes taken by the Clerk at the Trial, 
or on Proof of the Certainty of what was there 
given in Evidence; and the ſame was adjudged ac- 
cordingly on Payment of Coſts. Mod. Caſ. Law 
aud Eq. 46, 47, &c. Trin. 7 Geo. 1, in B, R. 


As to a Perſon's withdrawing himſelf to 
make him a Bankrupt, this may be in 
ſeveral IVays. F 


1. By departing the Realm, or beginning to 
keep his Houſe, ec, In reſpe& to which, a Caſe 


_ upon a ſeigned Action was directed by the Court of 


Chaucery to try if V/illiam Grice was a Bankrupt 


| within our Statutes, at the Time of his making a 
Conveyance of Lands to the Plaintiff, A Special 


Verdi& was found on the Trial, that Grice was 
born in England, and after was an [nhabitant in 


 Jreland, and there got his Living by buying and 
ſelling ; that he came frequently to England, and 


bought Goods here, and fold them in Jreland, and 


was indebted to divers Perſons in England to the 


Amount of 100 I. ard more then unpaid. 

That one Time he fold in England a Parcel © 
Neats Tongues, and afterwards fold in Ireland a 
certain Quantity of Tallow to be delivered in 


&nglaud, which was done according to the Con- 
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tract, and that afterwards he left his Houſe in J7re- 
land and his Trade alſo there, and abſented and 
abſconded from his Creditors, and came and lived 
in England, where he ordered himſelf ro be de- 
nied to Perſons that inquired after him, @c. 

For the Plaintiff it was argued by /1/liams his 
Counſel, 1. That no At done by Grice in Eng- 
Iand as found by the Verdict made him a Bank- 
rupt, for it is not found that he got his Living by 
buying and ſelling in England, 2. The Ads found 
to be done in both Realms did not make him a 
Bankrupt ; for the Affirmation that he gained his 
Living in 1reland is an Excluſion thereof as to 


| England. 3. Here the Jury do not conclude their 


Evidence that he is a Bankrupt, and the Court 
cannot do it. I . 
But by the whole Court it was reſolved, that 
Grice was a Bankrupt; for tho? he is found to 
buy and fell but once in Ezeland, it is not neceſ- 
fary that he do ſo, by Reaſon many Merchants 
only buy beyond Sea, and ſel] here, and others 
2gain do only buy here and ſeil beyond Sea for it 
is Trading that makes a Perſon capable of being a 
Bankrupt, and 'tis plain that Grice did Trade in 
England. | | 
And altho* the Jury have found the Matter ſpe- 
cially, the Court may conciude upon the Evidence 
that he is a Bankrupt, and that by the Statutes 


| here; for if this Caſe ſhall not be taken to be 
_ within the Statutes, all the Intercourſe between 


the Realms would be much broken, it not wholly 
deſtroyed. 2 Jones 141, Dodſworth and Ander= 
fan; Rayme-375:- | Me 
A Gentleman of the Temple went from hence to 
Lisbon in Portugal, where he became a Factor, 
and traded to Ezglaud, and broke : Blencowe ar- 
gued, that the Statutes relating to Bankrupts do 
not extend to Perſons out of the Realm, the Sub- 


je 
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jet of them being Caſes of Arreſts, Outlawries, 


and departing the Kingdom ; and the 21 Jac. 1, 
' which extends to Aliens, 1s only thoſe reſident here: 


But the Court held him a Bankrupt, on Account 
of his trading hither and back again, which gained 
him a Credit here, adjudged on a Trial at Bar. 
Bird againſt S2dgwick, 1 Salk, 110. 

Serjeart Flowerdew in Hilary Term 21 Eliz, 
moved this Caſe ; a Proceſs iſſued againlt a certain 
Perſon to arreſt him, he kr-eps his Houſe to ſave 
himſelf from Arreſt, and afterwards goes out to 


the Market, and to other Places; and when he 


hears again of a new Proceis agzinlt him, he like- 
wiſe keeps his Houſe, and after goes at large: The 
Queſtion was, If he were within the Statutes of 
Bankrupts ? And all the Court held he was nor, 
becauſe he uſed to go at large, and it might be 
that his Policy could not prevent the Serving of 


_ the Proceſs, for he might one Time or other be mct 


with unwittingly. C70. Eliz, 13. Yet ſome have 


queſtioned this to be Law upon the Words in 


1 Jac. c. 15. 07 begin to keep his or her Houſe ; 


and certainly this is a keeping in to delay and. 


hinder Creditors. 13 El/iz. c. 7. 
"In the Caſe of Heyler and Hall, it was reſolved, 
That a Perſon's keeping within his Houſe for a 
long Time, unleſs it be to dctraud and delay Cre- 
ditors, that does not make him a Bankrupt : Bur 
if he conceal himſ-/f in his Houſe for Debt, for 
which he is ſued, only for an Hour, this makes 


him a Bankrupt. Palm. 325. Tho? if a Man 
ſometimes abſent himſelf, and at other Times 


when he thinks himſelf ſafe from Arreſts, appears 
publickly, as on the open Exchange ; this ſcems to 
be a Purging of the ablenting or withdrawing him- 
{elif before, as it was ruled in Hind's Caſe the Bank- 
er who was ſometimes denied at his Houſe, though 
within ; yet afterwards appearing upon the Ex- 
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26 Of Perſons deſcribed 


change, "twas adjudged in that Caſe, that this ap- 
pearing publickly purged ſuch his Denial or Ab- 
fence. Cre, Car. 13. -. 

And on an Iflue dire&ed out of the Chancery, 
Whether one Hopkins was a Bankrupt, Trin. 3 Ann. 
by Holt C. }. it was held, That if he committed a_ 
plain Act of Bankruptcy, as keeping Houſe, &c. 
tho' he afterwards goes abroad and is a great 
Dealer, yet that. will not purge the firit Act of 


Bankruptcy, for he will remain a Bankrupt : But 


in Caſe ſuch AQ was not plain but doubttul, then 


going abroad and dealing, &c. will be an Evidence 


to explain the Intent of the firſt A&; and if it 
was not done to deſraud Creditors, and Keep out 
of the Way, it will not be an Act of Bankruptcy 


within the Statute : Likewiſe if after any plain A& 


of Bankruptcy he pays oft or compounds with all 
his Creditors, ke becomes a new Man. 1 Salk. 110. 

It is faid by Serjeant Goodinge, that not only, 
where one hath a Houſe, and he abſents for fear 
of Arrelt for a Time, and then returns, he is a 
Bankrupt ; but ſuppoſe a Man hath no Dwelling- 
Houſe, and lives ſometimes at one Place, and ſome- 
times at 2nother, if he appear not at his uſual 
'Limes or Places of Trade as formerly, nor can be 


found as formerly he might ; this will be within 


the Words of 13 Eliz. c. 7. or otherwiſe abſent 
himſelf, &c. So a Lodger in a Chamber : The 
Caſes beforementioned, however, ſeem to be con- 
trary, or at lealt make a Difference therein. 
S:one ſays, if a Tradeſman abſents himſelf thro' 
fear of being arreſted by a Writ de Excommunicato 
Capiento ; or if a Decree in Chancery be made 
againit him to execute a Conveyance, and he keeps 
in, or withdraws himſelf for fear of being attached 
for not performing the Decree; ſuch withdrawing 
doth not make him a Bankrupt : It would perhaps 
be otherwiſe, if fuch Decree had been for Payment 


of 
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of Money, as it was held in the Caſe of one 4/- 
byu a Turky Merchant. A Church-warden being a 
Trader, keeps to the Church, that is either 


WO keeping his Houſe, or taking Sanctuary : And 
if a Miller keep in his Mill, that is a keeping his 


Houſe. Stone 10, 174 A Merchant Trader in- 


| debted, keeps in another's Houſe, or on Ship- 


board, adjudged the ſame. 1 Danv. Abr. 186. 

As to taking Santtuary, making one a Bank- 
rupt : Theſe Sanctuaries were privileged Places for- 
merly, and protected Criminals, and Defendants in 


 Acions from Execution of their Bodies, &c. but 


they have been long aboliſhed in this Kingdom, 
and now the King's Officers may go into any Place. 

If a Merchant abſcond, and liſt himſeif a Dra- 
goon in the King's Service, or buy a Captain's 
Place, yet it has been held this is no Protection 


_ within the Statute, for a Commiſſion of Bankrupt 


may go out againſt him. But where a Trader is 


| prels'd into the Service, that may alter the Caſe. 


Of a Trader's being arreſted, yielding to 

Priſon, or ſuffering himſelf to be ont- 
lawed, 8&c. and from what Time he ſhall 
be a Bankrupt. _ Fn 


The Arreſts made and Yielding to Priſon con- 


trary to the Acts, are to be underſtood of volun- 


tary and feigned Actions; as running into the. 
"King's Bench or Fleet. And as to Outlawry, it is 
ſaid, if the Jury on a Special Verdid& find a Bank- 
rupt outlawed, they muſt find that he was out- 


lawed in fraudem Creditorum, and to that Intent. 
1 Keb. 11. Bradford's Caſe. Rez 
In an Action brought by an Aſſignee of Com- 


miffioners upon the Statute of Bankrupts, upon 


Nou Aſumpſit pleaded a Special Verdi was found, 
_ 


28 Or. Perſons deſcribed 
on which the Caſe appeared to be thus. One 
Staly was arreſted by an Executor of his Creditor 
the 6th of September, which was before Probate 
of the Will, and within two or three Days after 
he paid 1000 /, to Walter the Defendant, to 
whom he ſtood indebted in that Sum, and after on 
the 18th of September he yielded himſelf to Priſon 
upon the ſaid Arreſt. 

The firſt Queſtion was, Whether the Deſendant 
ſhould be ob iged to refund this Money which was 
paid to him as aforeſaid ; and if the Arreſt before 
the Probate of the Will WAS 2 good Arreſt: It was 
here argued, that it an Executor hath a Reverſion 
in a Term, on which a Rent is reſcrved, and di- 
ftrains, @'c. he may avow for the Rent before the 
Probate ; and where an Executor brivgs an Action 
before Probate, if he ſhews the Probate upon the 
Declaration it is well enough, The ſecond Point 
was, Whether when Staly Vielded himſelf ro Pri- 
fon, it ſhall not relate to the firit Arreſt, to make 
him a Bankrupt from that Time ? And this de- 
pended 'upon the Statute, where it is ſaid, That in 


Caſes of Arreſt and lying in Priſon, he ſhall be ad- 


judged a Bankrupt from the Time of his firſt Ar- 


relt. 
It was ablaved that this Rela: i0n 1 doth not pre- 


judice Strangers ; and this Caſe coming by Writ of 
Error out of the Common Pleas, where Judgment 


was given for Halter, that Judgment was affirmed 


in the King's Bench principally upon the Point of 
Relation : For the Court ſaid, ir would be a great 


Miſchief if it ſhould relate to the firſt Arreſt, as 


to the Payment of Money to Strangers. Paſch. 36 


Car. 2. Duncomb againſt Walter. 1 Ventr. 370, 
Bur Holt ſaid he was not ſatisfied with the Judg- 


ment in this Caſe. See 1 Salk. 111. 


The ſame Caſe is reported firlt by Levinz, where 
the Court did not agree in ſome P Points, but in ove 


they 


a. i” Y43 CD UW 


479. 


/ 


Executor before Probate was not lawful as to I/ al- 


ter ; and then Staly could not become a Bankrupt 


the 6th of September when the Arreſt was made, 
and ſo the Payment to I/alter was good. They 
likewiſe agreed, that between the Parties the Bill 


of Middlefex ſued out, and the Arreſt thereupon 
\ before Probate of the Will, were made good by the 


Probate 2frerwards, according to 1 Roll. 917. But 
in the Caſe here it ſhall not bring a Prejudice on 
the third Perſon //a/ter, to make the Payment to 
him bad, which had been good, if jt had not been 


for this Arreit, and which in Truth cou!d not be. 


£ood before Probate, altho between the ſ2id Parties 
it is ſo by Relation. 3 Lev. 57, 58. Vide Raym, 


An Adtion ' Tudebitatus Afumpft was brought 
for Money had and received to the Plaintift's Uſe ; 
on a Special Verdict the Cate was, A. being a Silk- 


man owed BÞ, 10027. and to C. 50 /, B. arreſts him 


for the 100 /. in the Sheritt's Court, London, and 
bath Bail : After that, viz. within a Month, A. 
pays oft C. and afterwards he rendered himſeif in 


| Diſcharge of his Bail in B's Action; and it is 


noted, that the 21 Jac. 1. c. 19. fays, He ſhall be 
a Bankrupt from the Time of the firſt Arreſt, The 


_ Court held, that muſt be taken from the Time cf 


the firſt Arreſt upon which he lies in Prifon, and 


| not where he puts in ſufficient Bail, for that might 


be infivitely prejudicial and miſchievous; and no 
Man could ever ſafely pay or receive from a Tradef- 
man. Came againſt Coleman, 1 Salk. 109. 


In Trover, J. $. was arreſted at the Suit of 


R. IT. and put in Bail to the Action ; afterwards 
upon a Sczre jacins at another's Suit, his Goods 
were {56 to the Plaintiff ; after which FJ. S. rendets 
himſeif in Difcharge of bis Bail, and goes to Fri- 


[fon ; and 71v/r Q, T. inclined (contrary to the Caſe 


of 
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they all agreed, That the Arreſt of Sr.aly by the 
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of Duncomb and Walter) that J. S. was a Bank- 


rupt from the Time of the Arreſt, and not from 


the Render only: Smith againſt Stracey, 1 Salk, 
110,11. 


_ A Merchant ſeiſed of Lands and indebted, in 


the Year 1643, committed an A& of Bankruptcy, 
and in 1645 was outlawed, and in July 1648, ſold 
his Lands to the Plaintift Leffor, then in 1649 he 
was outlawed again, in the Year 1653 a Commiſ- 
fion of Bankrupt was ſued out, and in 1657 he 
was declared a Bankrupt, and the Commiſſioners 


ſold his Land to the Defendant, who entered and 


gained PoiJeſſion, whereupon the Leffor brought 
Ejectment. 
It was here objected, that the Commiſſion not 


being ſued within five Years after 1643, it ſhould 
not have iſſued at all; for as the Statute 21 Jac. 1. 
 reſtrains the ſuing the Commiſſion to five Years af- 
ter the Act of Bankruptcy done, it ought to be in- 


tended the firſt A& of Bankruptcy. Likewiſe it 


was ſaid that the Verdi& tound was inſufficient, it 


not finding that he permitted himſelf to be outlawed, 


to the Tatent to defraud his Creditors, as the Words 
of the Statute are, and which only could make 


him a Bankrupt, for he might be outlawed with- 
out his Knowledge : To which it was anſwered 


by F:nch, that in a Special Verdict, as this was, 
It ſhall be ſo intended. <2 ow 
But the principal Queſtion was, Whether by the 
Commitſkon ifiued in 1653, and he being found a 
| Bankrupt thereupon, it ſhall relate to the firſt A& 
_ of Pankruptcy committed in 1643. So that the 


Sale-by the Bankrupt in 1648, ſhall be now de- 
feated by the Vendees, by Reaſon of the Ads of 


Bankruptcy done in 1643, or in the Year 1645, 


which was more than five Years before the Com- 
miſfiun was taken out ? 


4 And 


pleaded, that the Leaſe and the Eſtate by the 
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And it was reſolved by all-the Court, that the 
Sale ſhould not be defeated by any AG of Bank- 


ruptcy done before the Land was ſold, if ſuch. 


A& were not within five Years before the ſuing 
out the Commiſſion ; for if a Perſon does an Act 
of Bankruptcy in 1654, and continues in Pofſeſ- 
fion until 1658, and then ſells, and afterwards 
commits another Act of Bankruptcy, and in 1660 
a2 Commiſſion is ſued out, the Vendee is ſafe, be- 
cauſe no Commiſſion was iffued within the five 
Years after the A& of Bankruptcy done in 1654. 
For the Act to avoid the Purchaſe ought to be 
within five Years before the Commiſſion, and alſo 


done before the Sale. Radford and Bludworth, 
'1 Lev. 13 @& 14. 
In Treſpaſs and Ejetment, on a Trial at Bar, 
_ the Caſe was thus, viz. Sir John Harriſon leiled 
of the Land in Queſtion, being a Merchant of 


London and indebted to divers Perſons, upon an 
Aion brought againſt. him he concealed himſelf, 
whereby he was outlawed, and in the Year 1642 


| he became a Bankrupt, but in 1647 he acknow- 


ledged two Judgments to one Andrews, and in 
1653 a Commiſſion of Bankruptcy iffued to ſeve- 


ral Perſons out of Chancery, and that was within 


five Years after an Extent upon the Judgments 
ſued. Audrews the Leflor of rhe Plaintiff now 


_ makes bis Title as Leſſee for the Term of 40 Years, 


by Virtue of a Leaſe made in the Year 1648 


And he being a Creditor, had at the firlt Trial 


in the Exchequer made his Title ro the ſame 


Land, as Tenant by Zſegir, the Extent upon 


which was Anno 1650. 

The Plaintiff here juſtified his Leaſe and Title, 
that he came in upon a valuable Conſideration, 
and proved the Payment of divers great Sums of 
Money, amounting to 5000/7. The Defendant 
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Elegit were inconliſtent ; for he having a Leaſe 
in Force, and taking an Extent of the ſame Land, 
it is an Avoidznce of the Leaſe. On the other 
Hand it was ſaid, that a Man cannot extend upon 
himſelf; and if one take a Leaſe for Years of the 
 Conulor of a Statute, and afterwards extends the 
fame Lands, it will not be eftectual but only for 
the Reverlion. It was allo ſaid for the Defendant, 
if A. acknowledges a Judgment'to B. and after 
that B. takes a Leaſe for Years of A. 2nd aſter- 
wards hs Execution by Elegit on the Judgment, 
that Leaſe could not be in Force fo long as the 
Judgment continued. 

In Michae/imas Term in the Year 1658, the 
fame Caſ2 was again moved, and Twiſden argucd 
for the Fleaintift, that aitho* the Title by the Leaſe 
. was held under a Bankrupt, yet it was aided by 
the Statute 21 Fac. 1. Ard that they could not 
ex:end upon themleives, as was clear in the Caſe 
of a Fectiment, @c. by the Books 7 H. 4. 31. 
43 E. 3.22. 21 Af}. pl. 23. 25 Af. pl. 7. And 
that the taking the Loaſs for Years was a Sufpen- 
Gon of the Ex: ent, 

By Finch for the Defendant it was agrecd, that 
the Extent was void, but he ſaid as the Commil- 
ſion wes fued within five Years after the moſt no- 
torious A&, Viz. the fraudulent Leaſe made, it 
w2s not mate1iial tho* *twas not ſucd out within 
the ve Years after he firit became a Bankrupt. 

. For that the Words of the A& are. general, 
w nin five Years after he becomes Bankrupt, and. 
*tis not mentioned firſt becoming Pankrupt ; for 
f:avdulent Leaſes make them c nomine Bank- 
rupts, which is a fecret At whereof the Creditors 
carnot have Copniſance ; and then it they are. 

;bliged to procure a Commiſſion in five Years after, 
it will be a great Inconvenience, and the Bank- 
rupts would lave themſelves by their own Fraud, 

4 which 
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as Bankrupts, 33 


which the Makers of that Statute without doubt 
never intended; and the I ac. 1. c. 15. implies 


the contrary, for it is thereby provided that he 
who pays a Debt to a Bankrupt, not knowin 
him to be ſuch, ſhall not be prejudiced by the Pay- 
ment. 

2. The Proviſo of the Statute ſhall be con- 
ſtrued favourably for the Creditors for whom it 
was made, and ſtrictly againſt the Deccivers of 


honeft People, againit whom it was enacted; and_ 


he faid the Law would not ſuffer any Bankrupt to 
debar his Creditors by his own Act, and therefore 
if a Bankrupt be outlawed, or Felo de ſe, &c. the 
Creditors ſhall have his Goods: And yet if another 


Ferſon is outlawed, and ſells his Goods before the 


Writ of Inquiry comes, the King by the Com- 
mon Law ſhall have the Money ard the Goods al- 
fo. 

Here Twiſden ſaid, If he was a Bankrupt only 
by the Outlawry, then the Leaſe for Years was be- 
fore it, and ſo good. And by Glyz C. ]. once a 
Bankrupt and always a Bankrupt, and he was of 
Opinion, that a new AG& did not make him a 
new Bankrupt, 


This Caſe was farther argued in Hilary Term 


1659 by Serjeant Maynard for the Plaintitt, That 


he was a Purchaſer for a valuable Conſideration, 
and the Eſtate was expreſly ſaved by the Proviſo 
of the Ac, and if the Plaintiff were not relieved, 


| it would be a miſchievous Caſe, for that the Cre- 
|  ditors did not meddle with the Bankrupt in ten 
| Years, &c. That a Man cannot be a Bankrupt 


when any Perſons pleaſe ; for according to the 


Fact heis a Bankrupt or nor, and the Declaring of 
| the Commiſſioners the one way or the other, does 
* not acquit him or make him guilry, if in Truth 
| he is not ſo, He allowed, that if a Perſon be a 


| Bankrupt, and after ſaves bimſelf and trades again, 
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Bateman, Archer and others. 


>Z Df Perſons deſcribed 


and then abſents himſelf, the firſt Bankruptcy is 
the Cauſe of the Commiſſion ; but that here was 
nothing apparent of which Notice could be taken 
before the Commiſſion, except the Outlawry, 
which de fafo does not make a Man a Bankrupt. 
And therefore he objeted againſt the Special 
Verdi&, which did not expreſly ftad him a Bank- 
rupt ; for that neither Outlawry, nor going be- 
yond Sea, does make one a Bankrupt, unleſs as 
the Statute ſays, it be with an Intention to de- 
ceive the Creditors ; and here it only fays, he was 
an Outlaw as appears by the Writs, which is not a 
good nor a poſitive finding. For the Defendant, 
Finch uſed the ſame Argument as he had done be-. 
fore, adding ſome Caſes as to the King, who by 
the Statute is not preferred before a common Per- 
ſon, but that a Part ſhould be allotted to him by 
the Commiſſioners according to the Proportion | 


which the other Creditors have. 


Chief Juſtice Newdigate, We were divided in | 


the Time of Chiet Juſtice Glyz, and perhaps we | 


may adjourn it into the Exchequer Chamber. | 
T herefore they perſuaded Andrews and the Cre- ' 
ditors to agree, and fo they referred it to certain | 
Perſons to be ended that Vacation, and if nor, thas 
it ſhould be argued again the next Term, 2 Si-_ 
derf. 69, 114 & 176. Ratford againſt Bludworth, 
On a Special Verdict found J. H. appeared to _ 
be a Bankrupt, and was committed two Months | 


In 1651, and recommitted for another A& in the © 


Year 1657, and then the Term for Years whereot _ 
he was poflefſed was fold to the Defendant by the | 
Bankrupt, and in the Year 1660 the Commiſſio- | 
ners fold the ſame to the Plaintiff, It was moved | 
by Baldwiz to ſtay Judgment, becauſe this Com: | 
miſlion ſhall relate to the firſt At in the Year þ 
1651, which was the molt notorious, being by | 

| Im- 2 


k- | 


as Bankrupts. 35 
Empriſonment ; tho' had the firſt AR been by Con- 
cealment or Outlawry, he agreed the Party Cre- 


> ditor need not take Notice of it by the 21 Jac. 1, 


which Act ſhall not be taken favourably againſt 
the Purchaſer, but only agaioſt the Bankrupt him- 
ſalf : And cited the Caſe of Grove, altho” after 


= five Years, yet the Sale of the Bankrupt being 
— 3zfter the laſt Commiſſion ſued out, was adjudged 
—* void, becauſe in ſuch Caſe ir ſhall relate to the 
== aſt Alt. 


But the Court held, that the Words of the Sta- 


ture are not after he ſhall firſt become a Bankrupt ; 
> for then the earlier being a Bankrupt, would after 
- five Years be a perpetual Superſedeas to all Tradef- 
* * men. And if one hath fold Lands, ©, and then 
five Years paſs without any A& of Bankruptcy, 
* no A afterwards ſhall hurt the Purchaſer : Tho? 
where the Bankrupt continues in Poſleſſion, any 


— after A& is ſufficient ro bind the Term. 1 Keb. 


922» Spencer againſt /anacre. See 1 Leving 13. 


Upon an Engliſh Bill in the Exchequer, the 


ho Caſe was, a Perſon became Bankrupt, and long 
* after was outlawed : The King made a Leaſe of 


in the Profits of his Lands, and likewiſe .a Grant of 


© his Chattels; afterwards a Commiſſion of Bank- 
_ ruptcy was taken out, and the Queſtion was, 


| L Whether or how tar this Outlawry, Leaſe and 
Grant, fhould prejudice the Creditors of the Bank- 


—— rupt? 


It was here ſaid for certain, That where a Per= 


- ſon is indebted to the King, and alſo to a Subje&, 
| the King ſhall have Preference in Payment : And 
._ the King hath ſuch a Power by Law to require his 
- Subjects to anſwer all Demands of Law and Ju» 
* | Rtice, that not appearing upon Proceſs is ſuch a 
- | Contempt, that the Perſon guilty is out of the 
| Law, forfeits his Goods and Chattels, bis Leaſes 


for Years, and Truſt therein, and the Profits of 
D2z ; his 
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26 Of Perſons deſcribed 
his Lands of Freehold. But that no ſubſequent A& 
of the Bankrupt can defeat the Intereſt his Cre- 
ditors bave by his Bankruptcy in his Eſtate. 

And therefore it was reſolved, 1. That the 


Creditors were not hurt by the Outlawry ; for | 
that was his own Ac, and by his own Defzulr, 
2, T hat the Al- 
ſignee of the King's Leaſe having paid 37 /. for it, 
3s a Purchaſer within the 21 Fac. 1. c. 19. not to | 
be impeached by the Commiſſion ſued five Years | 
alter the Bankruptcy. Paine and others againlt | 


which ſhall not prejudice them. 


Teap. 1 Salk. 108, 109. 


A Perſon outlawed in Jreland is not thereby a | 
Bankrupt here, for that the Record is not plead- 
able here to make him ſuch. And the Realon of | 
this Clauſe in the Statute is, becauſe by Outlawry | 
the King is intitled to the Goods, and fo it feems 
to be a Fraud to the Creditors, which the Law | 
abhors ; but if the Debtor reverſe the Outlawry 
before the Commiſſion of Bankrupt ſued out, it | 


ſeems otherwiſe; and. in Caſe it is reverſed for 
want of Proclamations, all done in the mean Time 
by the Commiſſioners is void; but if the ſame be 
reverſed for Error, it is contrary holden. Stoze's 
Read. 172. Billinghurſt 94. El 


Perſons fraudulenily procuring their Goods 
70 be attached or ſequeſtred, or making 
fraudulent Conveyances of their Lands 
or [enements, Goods or Chattels, &c. 


In Reſpe& to Attachments and Sequeltrations, 


they muſt be of the Party's immediate procuring, | 


and not by his meer Default or Laches, to make 
him a Bankrupt within the 1 Jac. 1. c. 15. And 
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as Bankrupts, 37 


> to make them Bankrupts, may be conſidered two 
= Ways, vV7z. 


1. Either ſuch as are made long before a Per- 
ſon becomes a Bankrupt, &c. 

2. Such as are made ſome ſhort Time before; 
for what is done after the Time of Bank- 
ruptcy is totally void. | 

And it is obſerved that the main Intent of the 


- Statutes, as appears by the Preambles to them, is 
- to relieve Creditors againſt Frauds and Deceits ; 
- tho' in ſome of the forementioned Deſcriptions a 
_* Delaying of Creditors is provided againſt, as the 
lying in Priſon ſix Months, &c. Yet Fraud and 
— Cheat lies, or ſhould lie at the Bottom of all : 

 Nor.is it eaſy to underſtand the Diſtintion of a 
* Bankrupt by Fraud, and one by Accident, which 
= ſome X 

- but indeed the firſt is ſaid to be an Offender in the 
© Statute. Style 289. 


our Books of the Law have expounded ; 


Where a Trader finding himſelf fink in his 


' Eſtate, does make a Conveyance of all his Lands 
and Goods to Truſtees for the Payment of his 
-— real Debts, and then abſents; this Conveyance, 
— tho' it may be truly and honeſtly made and:.ins 
= tended, ſhall not excuſe him: For his very ab- 
© fconding makes him a Bankrupt ; but if bs Ab- 
 fcond not, and declares his Intention to pay his 
Debts, and the Truſtees a& accordingly, paying as 
— far as it will go proportionably, ſuch a Conveyance, 
_— without other Act, ſhall not make him a Bank- 
,— rupt; for here is no Fraud, Gooding 30, 31. 


In the gth Year of Fac. 1. Ralph Briſcoe pur- 


T ' chaſed Copyhold Lands to bim and his Wite for 


* their Lives, Remainder to his Son and his Heirs, 


* Oc. the 11 Jac. he became a Tradeſman, and 


S | about twelve Years after a Commiſſion of Bank- 


: ruptcy was awarded againſt him, and the Commiſ- 
| foners ſold the Land. Then Briſcoe Sled, and 
D 3 his 


- 


28 Of Perſons deſcribed 


his Son entered and made a Leaſe to the Plaintiff . 


the Defendant entered upon him, and he brought 


at! Eje&ment. In this Caſe there does not appear 


to be Fraud apparent, and none being found the | 


Plaintiff had Judgment. 


It a Man make ſuch a voluntary Settlement, 
and be indebted at that Time, he ſhall be an Of- 
fender within the Statute of 13 El:z. c. 9, And 
the Thing which makes him ſuch Offender, is his | 
Intent to defraud his Creditors : But if he be not 
indebted at the Time, tho' he be a Tradeſman, if | 
he purchaſe for another, or give unto another, in | 
Caſe no Fraud be found, it is not within the Sta- 
tutes ; or elle Lands purchaſed forty Years befor: 
might be defeated. March 37. 1 Jones 438, 


439. Criſp againſt Prat. 


This Caſe is well reported by Juſtice Croke, 
who ſays, That this Land was given by the Fa-_ 


ther to his Son, two Years before he was 2 


Trader, and fix Years before he became a Debtor; | 
.and as no Fraud is found, tho' there be Circum-_ 


ances of Fraud, by the taking of the Profits un- 


til the Time of his becoming a Bankrupt, the 
Commiſſioners may not fell it : Here the Lands 


being purchaſed before he was a Tradeſman, and 
fo long before he became a Debtor, is not within 
the Statute ; for the Statute intends ſuch Perſons 
only who gained their Livings by buying and iel- 
ling, and by Fraud had pafled away their Lands 
to Friends in Truſt, and became indebted, and 
committed ſuch AQs of a Bankrupt, Thar for 


thoſe Afts done by them after, ir ſhould be in the | 


Commiſſioners Power to ſell! ſuch their Lands. 


But here, many Years before, when he was a | 
clear Man, he procured this Land to be ſettled | 
upon his Son, (no Fraud or Purpoſe of being a | 
Bankrupt appearing) it would therefore be a mil- | 


ehievous Caſe, and full cf Inconveniencies, if i! 
ſhould 


might know with whom to deal by way of Mar- 


as Bankrupts. 39 
ſhould be adjudged within the Statute : For none 


riage or otherwiſe, when he is not a Tradeſman, 
and ſettles Land upon his Wife and Children Boxa 
fide, without Cauſe of being ſuſpeted to be a 
Bankrupt, and afterwards becomes a Tradeſman, 
and then a Bankrupt, it this At ſhould overthrow 
a Conveyance duly ſettled. And the Caſe of 
the Chancellor of Oxford was cited, 2 Co. Rep. 25. 


L That Fraud ought not to be conceived or preſumed, 
' - unleſs it be expreſly found, Cyo. Car. 550. 


A Tradeſman on his Marriage made a Convey- 
ance of Lands, to the Uſe of himſelf and his 
Wife, and after he became a Bankrupt; and a 
Commiſſion of Bankrupt being taken out againſt 
him, the Queſtion was, Whether this Conveyance 
made by the Bankrupt was within the Statute of 
fraudulent Conveyances or not ? In this Caſe, as 


the Statute 1 Fac. 1. does not mention the Wife, 


and no valuable Conſideration is expreſſed, there- 
fore and for that the Feme is but one Perſon with 
her Husband, it was held that his Proviſion for 
bis Wife and Children ſhould be taken to be a pro- 
viding for himſelf. Tucker againſt Coſh, Stiles 288, 
239. hop F 
The Father conveys Lands to his Children, to 
ſecure them Money given by their Grandfather, if 
it can be proved the Father had Effects of the 
Grandfather's in his Hands, at the Time of the 
Execution of the Deed, it ſhall not be adjudged 
fraudulent : This was ruled by Hale C.J. in the 


Caſe of Sir Anthony Bateman's Bankruptcy, where 


his Son and Daughter ſet up a Conveyance made 
to them by him, for the Payment of 1500 /. a- 
piece, being Money given to them by their Grand- 
father Mr. Ruſſel, to whom Sir Anthony took out 
Adminiſtration, 1 Mod. 76. 22 
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40 Of Perſons deſcribed 


It is reported in Juſtice Hutton, That every. 
| Deed made to defraud other Creditors (but thoſe 
to whom it was made) is not ſufficient to make 
one a Bankrupt : But if he make any Deed after 
he begins to be a Bankrupt, that ſhall not bind, by 
the 1 Jac. 1. which Statute makes him a Bank- 
rupt, who makes a fraudulent Deed : But *tis held, 
it muſt not be made long before he becomes a 
Bankrupt, as already I have obſerved. 

'The Caſe was this : A Merchant had made a 
fraudulent Gift of his Goods to the Defendant, 
but afterwards he went abroad, and did Trade and 
Commerce; and yet it was contained in the Inden- 
ture of the Commiſſioners to the Plaintiff, that he 
had made this fraudulent Deed, and that he bad 
always traded till a Day after, at which Day he 
wholly abſented himſelf; and the Defendant had 
Judgment in Trover upon this Verdi&, for the 
Cauſes above. Hutt. 42, 43. Cartwright and 
Underhill, See more, Chap. VII. 


Of hae declared. a Bankrupt by the Com- 
miſſuoners, and a Man's becoming twice 


ſo. 


In the Caſe of Bankruptcy, altho' the Commil- 
ſioners have Authority to adjudge a Man a Bank- 
rupt, yet in an Action the Jury muſt find whether 
he was a Bankrupt or no, and not barely by the 
Adjudication of the Commiſſioners, which may be 
taken as an Inqueſt of Office, and is not final. 
The: Certificate of the Commiſſioners in ſuch Caſe 
is no Eſitoppel to the Party, but that he may aver 
againſt it, ard traverſe or deny that he is a Bank- 
rupt: And the Perſon grieved hath no ather_ Re- 
medy bur by bringing his Action, and the finding 
of the Commiſſioners that be is a Bankrupt ; not 

_ by 


= ns Vankrupts. | 4t, 
| © by Writ of Error or otherwiſe. Raym, 337. 8 Co. 
& ** AKRep. 121. 2 Chan. Rep. 153. 
e 5 


fb A Commiſſion of Bankrupt was fued out againſt 
r a Perſon, and it was confeſs'd he was a Bankrupt 
y in 1641, but it was ſaid he became a Bankrupt 
&- — again in the Year 1649. And Hale made this 
I, > Difference, That if one becomes a Bankrupt by a 
a | . tranſient Ac, as in Caſe of Suit, ec. he may 


again become a Bankrupt; but if it be by a con- 
2 _ tinued Ac, as Impriſonment, wichdrawing himſelf, 


tz » Qc. he may not become a Bankrupt again ; fo with 
d > this Diſtintion you may underſtand how. it is 
n-  Afaid, Once a Bankrupt and always a Bankrupt. 
we  CQYollyfer againſt Horn, Hill, 1657. ; 

d And he who is once adjudged to be a Bankrupt, 


We is ever accounted to be ſuch as to the reſt of his 
id ' Creditors, when he was ſo adjudged. Alſo a Man 
2 that is a Bankrupt to one Creditor, is in Law a 
1) Bankrupt toall; for he becomes Bankrupt in re- 
© ſpect of himſelf and his Eſtate, and not in relation 
to any particular Perſon only. 22 Car. 1. B. Re 
_ 1 Lill, Abr, 194+ X 
CC 
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42 Bankrupts to Stirtender 
CHAP: 


Bankrupts to Surrender themſelves, and 
deliver up their Eſtates, Allowances made 
z0 them, and not conforming, to be appre- 
hended and committed to Gaol, &c. 


HE Statute of 5 Geo. 2. c. 30. made to pre- 

vent Frauds committed by Bankrupts, in the 
Preamble fets forth, That whereas many evil 
minded Perſons have of late bought and taken 
upon Truſt and Credit divers great Quantities of 
Goods, Wares and Merchandizes, and have there- 


| by, and by their extravagant Manner of Living 


and otherwiſe contracted greav Debts, and having 
Potten ſuch Goods and Effects into their Cuſtody, 


have fold or pawned the ſame for lefs than the 


Value thereof, and thereby raiſed ready Money ; 
and have withdrawn themſelves from their uſual 
Places of Abode, with their Effects, into ſecret 
Places, in order to oblige their Creditors to accept 
of ſuch Corapolition for their reſpe&ive Debts, as 
ſuch evil minded Perſons think fit to offer, or 
have carried away their Eftects beyond the Seas, 
whereby their Creditors have been totally deprived 
of their Debts : And whereas many Perſons have 
and do daily become Bankrupts, not ſo much by 
Reaſon of Lofles and unavoidable Misfortunes, as 
to the Intent to oblige their Creditors to accept 


ſuch their unjuſt Profters and Compoſitions, and to | 
defraud and hinder their Creditors of their juſt 


Debrs : 


Therefore to remedy the ſaid Abuſes, and to 


fupply the Defects and Inconveniencies of former 


Laws reiating to Bankrupts, it is enacted, That if 


any 
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and Confozm, and what allowed. 43 


any Perſon or Perſons who ſhall at any Time here- 
after become Bankrupt, within the Intent and 

Meaning of the ſeveral Statutes made and in Force 
concerning Bankrupts, or any of them, and againſt 
whom a Commiſſion of Bankrupt under the Great 


Seal of Great Britain, ſhall at any Time be award- 


ed and iſſued out ; whereupon the Perſon or Per- 
ſons, againſt whom ſuch Commiſſion ſhall ifſue, 
ſhall be declared a Bankrupt or Bankrupts, ſhall 
not within forty-two Days after Notice thereof in 
Writing, left at the uſual Place of Abode of ſuch 
Perſon or Perſons, or Perſonal Notice in Caſe 
ſuch Perſon or Perſons be then in Priſon, and No- 


tice given in the London Gazette, that ſuch Com- 
miſſion is iflued, and of the Time and Place of 


a Meeting of the Commiſhoners therein named, 
or the major Part of them, Surrender him, her 
or themſelves to the ſaid Commiſſioners, and f{ign 
or ſubſcribe ſuch Surrender, and ſubmit to be ex- 
amined from Time to Time upon Oath, by and 


before ſuch Commiſſioners or the major Part of 
them, by the Commiſhon authorized, and in all 


Things conform to the ſeveral Statutes already 
made and now in Force concerning Bankrupts : 
And alſo upon ſuch his, her or their Examina- 
tion, fully and truly diſcover all his, her or their 
Effects and Eſtate Real and Perſonal, and how 
and in what Manner, to whom, and upon what 
Conſideration, and at what Time or T imes, he, 
ſhe or they have or hath diſpoſed of, aſſigned, or 
transferred any of his, her or their Goods, Wares, 
Merchandizes, Monies, or other Eſtate or Effects, 
and all Books, Papers and Writings relating there- 


_ to, of which he, ſhe or they was or were poſ- 


ſeſled, or was or were any ways intereſted or ins 
titled in or to the ſame, or which any Perſon or 
Perſons had, or hath, or have had in Truſt for 
him, her or them, or for his, her or their Vle, at 

any 


44 Ponkttipts to Surrender 

any Time before or after the Iſſuing of the aff] 
_ Commiſſion, or whereby ſuch Perſon or Perſons, 
or his, her, or their Family or Families, hath, or 
have, or may have or expect any Profit, Poſſibility 
of Profit, Benefit, or Advantage whatſoever, ex- 
cept only fuch Part of his, her or their Eſtate and 
Eftects, as ſhall have been really and bona fide be- 
fore {old or diſpoſed of in the way of Trade and 
Dealings; and except ſuch Sums of Money, as 
ſhall have been laid out in the ordinary Expence 
_ of his, or their Family or Families; and alſs upon 
fach Examination, deliver up unto the faid Com- 
miſffioners by the faid Commiſſion authorized, or 
the major Part of them, all ſuch Part cf the ſaid 
Bankrupt's Goods, Wares, Merchandizes, Money, 


Eſtate and Effects, and all Books, Papers, and 


Writings relating thereunto, as at the Time of 
fuch Examination ſhall be in his, her, or their 
Poffeffion, Cuſtody or Power, (the neceſſary Wear- 
ing Apparel of ſuch Bankrupt and of his Wife and 
Children only excepted) then he, ſhe or they the 
aid: Bankrupt or Bankrupts, in Caſe of any De- 
fault and wilful Omifſion in not ſurrendring and 
ſubmitting to be ex:mined, as aforeſaid, or in Caſe 
he, ſhe or they ſhall remove, conceal, or imbezil 
any Part of ſuch his or their Eſtate, Real or Per- 
ſonal, to the Vaiue to 20 /. or any Books of Ac- 


count, Papers, or Writings relating thereto, with 


an Intent to defraud his, her, or their Creditors, 
and being thereof lawfully convicted by Inditment 
or Information, ſhall be adjudged guilty of Felony, 
and ſuffer as Felons without Benefit of Clergy ; 
and in ſuch Caſes, ſuch Felons Goods and Eſtate 
ſhall go and be divided. among the Creditors ſeek- 
_ Ivg Relief under the Commiſhon, ke | 

— » And it is enacted, that the ſaid Commiſſioners 
authorized as aforeſaid ſhall appoint,twichin the 
 \forty-two Days (fo appointed for the Bankrupr 
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and Confoun, and what allowed. 25 
to ſurrender and conform as aforeſaid) not leſs than 
three ſeveral Meetings, for the Purpoſes atoreſaid, 


' the laſt of which ſhall be on the torty-ſecond Day 


hereby limited for ſuch Bavkrupt's Appearance ; 
and three Weeks Notice at leaſt ſhall be given in 
the Gazette of the Time and Place of ſuch Mect- 
ings. But it is provided, that it ſhajl and may be 
lawful to and for the Lord Chancellor, or Lord 
Keeper, or Commiſtioners for the Cuſtody of the 
Great Seal, for the Time being, to enlarge the 
Time for ſuch Perſon or Perſons ſurrendering him, 
her or themſelves, and diſcovering bis, her or 
their Eſtate and Effects, as the ſaid Lord Chancel- 
lor, Lord Keeper, or ſuch Commiſſioners ſhall 
think fit, not exceeding fifty Days, to be computed 


from the End of the ſaid forty two Days ; fo as 


ſuch Order for enlarging the Time be made by 
the ſaid Lord Chancellor, &c. fix Days at leaſt be- 
fore the Time, on which ſuch Perſon or Perſons 
was or were lo to ſurrender him, her or themſelves, 
and make ſuch Diſcovery as aforeſaid. 

And it is ordained, that every ſuch Bankrupr 
or Bankrupts as aforeſaid, after any Aſignees of 
his, her or their Eſtate and Effects ſhall be choſen 


and appointed, as herein after mentioned, ſhall be, 


_ andis and are hereby required forthwith to deliver 


up upon Oath, or being of the People called Onua- 
kers on ſolemn Affirmation, before one of the 
Maſters of the Court of Chancery, or before any 
Jaſtice of the Peace within his reſpe&ive Jurifdic- 
tion, all his, her or their Books of Accounts, Pa- 
pers, and Writings not ſeiſed by the Meſſenger of 
the ſaid Commiſſion, or not before delivered up to 
the Commillioners, or the major Part of them, and 
then in his, her or their Cuſtody or Power, and 


-difcover fach as are in the Cuſtody or Power of 


any other Perſon or Perſons, that any ways relate 
to, Or concern his, her, or their Eſtate or Efic&s ; 
and 


a6 Bankrupts to Strrender 


and all and every ſuch Bankrupt or Bankrupts, 
not in Priſon or Cuſtody, ſhall at all Times after 
ſuch Surrender, be at Liberty, and is and are re- 
quired to attend ſuch Aſſignees, upon every reaſon- 
able Notice in Writing for that Purpoſe given by 
the ſaid Afignees unto ſuch Benkrupt or Bank- 
_ rupts, or left for him, her or them, at his, her or 
their Houſe, or Place of Abode, in order to afhlt 
ſuch Aﬀſignees i in making out the Accounts of the 
ſaid Bankrupt's Eftate and Effects. 

And all and every Bankrupt or Bankrupts, ba- 
ving ſurrendered, as aforeſaid, ſhall at all ſeafon- 
able Times, before the Expiration of the ſaid 
 fForty-two Days, or ſuch further Time as ſhall be 
allowed to ſuch Bankrupts to finiſh his, her or 
their Examination, be at Liberty to inſpect his, her 
or their Books, Papers and Writings, in the Pre- 
fence of ſuch Afignees, or ſome Perſon to be ap- 
pointed by them for that Purpoſe, and to take and 
bring with him, her or them, for his, her or their 
Affitance, ſuch Perſons as he, ſhe or they ſhall 
think fit, not exceeding two Perſons at any one 
Time, and to wake out ſuch Extracts and Copies 
from thence, as he, ſhe or they ſhall think proper, 
the better to enable him, her and them, to make a 
full and true Diſcovery of his, her or their Eſtate 
and Effects ; and in order thereto the ſaid Bankrupt 
or Bankrupts fhall be free from all Arreſts, Re- 
fraint, or [mpriſonment of or by any of his, her 
-or their Creditors in coming to Surrender, and 
from the actual Surrender of ſuch Bankrupt to the 
Tfaid Commiſſioners, for and during the ſaid forty- 
two Days, or ſuch further Time as ſhall be al- 
owed to ſuch Bankrupt or Bankrupts, for finiſh- 

his, her, or their Examinations as aforeſaid, 
aeldes ſuch Bankrupt was not in Cuſtody at the 
Time of the Surrender and Submiſſion to be ex- 
amined. 
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And in caſe ſuch Bankrupt ſhall be arreſted' for 
Debt, or on any Eſcape Warrant, coming to Sur- 
render him or herſe]f to the ſaid Commiſſioners, 
or after his or her Surrender, fhall be fo arreſted 
within the Time before mentioned, that then on 
producing the Summons or Notice, under the 


© - Hands of the ſaid Commiſſioners, or Aſſignees, to 


the Officer who ſhall arreſt him, her or them, 
and making it appear to ſuch Officer, that ſuch 
Notice or Summons is ſigned by the ſaid Com- 
miſſfioners, or the major Part of them, or ſuch AL. 
fignees, and giving the Officer a Copy thereof, 
ſuch Bankrupt ſhall be immediately diſcharged ; 
and if any Officer ſhall detain ſuch Bankrupt or 
Bankrupts in his Cuſtody, after they ſhall have 
ſhewn ſuch Notice or Summons to him, and made 


jt appear that it was ſigned as aforeſaid, ſuch Ofs 


ficer ſhall forfeit and pay to the Bankrupt for his 
own Ule the Sum of 5 /. for every Day the ſaid 
Officer ſhal] detain ſuch Bankrupr, to be reco=- 
vered by Action of Dc<bt in any of the Courts at 


Weſtminſter, in the Name of ſuch Bankrupr or 


Bankrupts, with full Coſts of Suit, 

And it is enacted, That in Caſe any Bankrupt 
be in Priſon, or in Cuſtody, at the Time of iflu- 
ing the ſaid Commiſſion as aforeſaid, and is willin 
to Surrender and Submit to be examined according 
to the Directions of this Act, and can be brought 
before the ſaid Commiſtoners and Creditors for 
that Purpoſe, the Expence thereof ſhall be paid 
out of the ſaid Bankrupt's Eſtate and Effects: Bute 
in Caſe ſuch Bankrupt is in Execution, or cannot 


| be brought before the Commiſſioners, that then the 
ating Commitioners ſhall from Time to Time at- 


tend the ſaid Bankrupt in Priſon, and cake his or 
her Diſcovery, as in other Caſes; and the Aſligneeys 
of the faid Eitate ſhall have Power, and are re- 
quired to appoint one 9r more Perſons to attend 


fuch 
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ſuch Bankrupt, being in Priſon or Cuſtody, from | 
Time to Time, and to produce to him or her, his | 
or her Books, Papers and Writings, in order to pre- | 
pare and make his or her laſt Diſcovery and Exa- 
mination; a Copy whereof the Aſſignees of the | 
ſaid Eſtate ſhall apply for, and the ſaid Bankrupt | 
ſhall deliver to them or their Order, ten Days at 
leaſt before ſuch laſt Examination. 


Of Allowances made to Bankrupts, and 


other Privileges. 


And by the ſaid Statute 5 Geo. 2. it is further 
ordained, That all and every Perſon and Perſons 
ſo becoming Bankrupts, as aforeſaid, who ſhall 


within the T ime limited by this Ac Surrender him, 


her or themſelves to the Commiſſioners named avd 
authorized in or by any Commiſſion of Bankrupt 
awarded againlt him, her or them, and in all 


Things conform, as in and by this Statute is di- 
rected, ſhall be allowed the Sum of 51. per Cent. 


out of the r.eat Produce of all rhe Eſtate that ſhall be 
recovered in and received ; which ſhall be paid unto 
him, ber or them, by the Aſſignee or Atlignees of 
the ſaid Commiſſioners, in caſe the neat Produce of 
the ſaid Eltate, aiter ſuch Allowance made, ſhall be 
ſufficient to pay the Creditors of the ſaid Bankrupt, 
who have proved their Debts under the ſaid Com- 
miſfion, the Sum of Ten Shillings in the Pound, 
and fo as the {aid Five Pounds per C:ntum ſhall nor 
amount in the whole to above T wo hundred 
Pounds. And in caſe the neat Produce of the ſaid 


Eſtate, ſhall over and above the Allowance here- 


after mentioned, be fuſticient to pay the ſaid Cre- 
diiors I welve Shillings and Six-pence in the Pound 
for their reſpe&ive Debts, that then all and every 


| Vcrlon or Perſons, fo conforming, ſhall be allowed 
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the Sum of 7/. 105. per Cent, out of ſuch neat 
Produce, to be paid by the Aſſignees, ſo as ſuch 
Allowance ſhall not amount in the whole to above 
Two hundred and fifty Pounds. And in caſe the. 
neat Produce of the ſaid Eſtate ſhall, over and 
above the Allowance hereafter made, be ſufficient 
to pay the ſaid Creditors Fifteen Shillings in the 
Pound for their reſpective Debts, that then all and _ 
every ſuch Perſon and Perſons, ſo conforming, ſhall. 


| be allowed the Sum of 10 /. per Cent. out of ſuch 


neat Produce, to be paid by the Aſſignee or Aſ- 
ſignees, and fo as ſuch Allowance do not amount 
in the whole to above Three hundred Pounds ; 
and every ſuch Bankrupt ſhall be diſcharged from 
all Debts by him, her or them due or owing at the 
T ime, that he, ſhe or they did become Bankrupt. 

And in Caſe any ſuch Bankrupts ſhall afterwards 


© bearreſted, proſecuted, or impleaded for any Debt 


- due before ſuch Time as he, ſhe or they became 
* Bankrupt, ſach Bankrupts ſhall be diſcharged upon 


common Bail, and ſhall and may plead in general, 
that the Cauſe of ſuch Acion or Suit did ariſe be- 
\ fore ſuch Time as he, ſhe or they became Bank- 
__ * rupts, and may give this A&t and the Special Mat- 
ter in Evidence; and the Certificate of ſuch Bank- 
_  rupt's conforming, and the Allowance thereof ac- 
. cording to the Directions of this Act, ſhall be al- 
\ © lowed to be ſufficient Evidence of the Trading, 
\ Bankruptcy, Commiſſion, and other Proceedings 
- precedent to the obtaining ſuch Certificate, and a 
1 Verdict ſhall thereupon pals for the Defendant, un- 
_ - Tefs the Plaintiff in ſuch Action can prove the ſaid 
-_ Certificate was obtained unfairly and by Fraud, or 
unleſs the ſaid Plaintiff in the Action can make ap- 
pear any Concealment by ſuch Bankrupt to the Va- 
\ ue of Ten Pounds; and if a Verdi& paſs for the 
\ Detendant, or the Plainti& ſhall become nonſuited, 
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or Judgment be given againſt the Plaintif, the b 


Deſendoat ſhall recover his full Coſts. 

But it is provided, that if the neat Proceed of 
ſuch Bankrupt's Eſtate fo to be Giſcovered, reco- 
vered and received, together with what ſhail be 
otherwiſe recovered and received, ſhall not amount 
to as much as will pay all and every the Creditors 


of ſuch Bankrupt, who ſhall have proved their 


Debts under the ſaid Commilſtion, the Sum of Ten 
Shillings in the Pound for their reſpe&ive Debts, 


after all Charges firſt paid and deducted, that then 


and in ſuch Caſe the {aid Bankrupt ſhall not have 


the Sum of 5 /. per Ceat. out of ſuch Eſtate as 


tha!l be ſo recovered in ; but ſhall be allowed and 
paid by the Aſſignees "I much Money, as the ſaid 
Afl:gnees and Commiſſioners authorized as atore- 


aid, ſhall think fit to allow to ſuch Bankrupt, not 


exceeding 3 /. per Crntum, 

And in Caſe any Commiſſion of Bankruptcy 
fhall iflue apain{t any Perſon or Perſons, who ſhall 
have been d:{charged by Virtue of this Ac, or 


ſhall have compounded with his, her, or their © 


Creditors, or delivered to them, his, her or their 
Eſtate or Effects, and been releaſed by themn, or 
been diſcharged by any A tor the Relief of In- 
ſolvent Debtors, tbat then and in either of theſe 
Caſes the Body and Bodies only of ſuch Perſon and 


Ferfons conforming as aforeſaid, ſhall be free from 


Arreſt and impriloament ; but the future Eſtate 
a2:d Eftects of gvery ſuch Perſon and Perſons, ſhall 
1emain liable to his, her or their Creditors, as be- 
fore the making of this Act, (the Tools of Trade, 
the neceflary Houſhold Goods and Furniture, and 


necetlary wearing Apparel of ſuch Bankrupt and 
bis Wife and Children excepted) unleſs the Eſtate 


of the Perſon or Perſons, againſt whom ſuch Com- 
miſſion ſhall be awarded, ſha! produce clear, after 
all Charges, ſufficient to pay every Creditor under 

ths 


16h 
3 

2A 

« 
Pos ; 
EIN 


and Confozin, and what allotved, 56 
the ſaid Commiſſion Fifteen Shillings in the Pound 
for their reſpective Debts. | 

And it is alſo provided, that nothing in this At 
ſhall be conſtrued to extend to give, or grant any 


Privilege, Benefit or Advantage, to any Bankrupt. 


whatſoever, againſt whom any Commiſſion of 
Bankrupt ſhall be iſſued, who hath, or ſhall, upon 
the Marriage of any of his or her Children, have 
given, advanced, or paid above the Value of one 
hundred Pounds, unleſs he or ſhe fhall prove, by 
his or her Books fairly kept, or otherwiſe upon 
his or her Oath, before the major Part of the Com- 
miſioners in ſuch Commiſſion named and authorized, 


That he or ſhe had at the Time thereof, over and. 


above the Value fo given, advanced or paid, re- 
maining in Goods, Wares, Debts, ready Money, 
or other Eſtate Real or Perſona], ſufficient to pay 
and ſatisfy unto each and every Perſon, to whom 
he or ſhe was any ways indebted, their full and in- 
tire Debts ; or who hath or ſhall have loſt in any 
one Day the Sum or Value of Five Pounds, or 


in the whole the Sum of One hundred Pounds 


within the Space of twelve Months next preceding 
his,. her or their becoming Bankrupt, in Playing at 


or with Cards, Dice, Tables, Tennis, Bowls, Bil- 


liards, Shovel-board, or in or by Cock-tighting, 
Horſe-races, Dog-matches, or Foot-races, or other 
Paſtimes, Game or Games whatſoever, or in or by 
bearing a Share or Part in the Stakes, Wagers or 


Adventures, or in or by Betting on the Sides or 
Hands of ſuch as do or ſhall Flay, A&R, Ride or 


Run as aforeſaid ; or that within one Year before 
he or ſhe became Bankrupt, ſhall have loſt the Sum 
of One hundred Pounds, by one or more Con- 
_ tracts for the Purchaſe, Sale, Refuſal, or Delivery 
of any Stock of any Company or Corporation 
Whatſover, or ary Paris, or Shares of any Go- 
vernment or publick Funds or Securities, where 
1 any 


_— Cc. S—_ i. a> k yo 4.24 CE 


"$9: ankrtipts to Surrender 


[ 


any ſuch Contra was not to be performed within 
one Week, from the Time of the making ſuch 


| Contra&t, or where the Stock or other Thing ſv 


bought or ſold was not actually trangerred or de- 


livered in Purſuance ot ſuch Contrac, 


On Bankrupts not conforming, the Fudges 
or Juſtices to grant Warrtmts to appre- 
hend and commit them, &Cc. Ss 


And the Statute 5 Geo. 2, has further enacted, 
That vpon Certificate made under the Hands and 
Seals of the Commiſſioners by any Commiſſion au- 
thorized, or the major Part of them, that ſuch 
Commiſhon is iſſued, and the Perſon or Perſons 
proved before them to become Bankrupt or Bank- 
rupts, it ſhall and may be lawful to and for all 
or any of the Juſtices of the Courts of King's 
Bench or Common Pleas, or Barons of the Exche- * 
quer, and all and every the Juſtices of the Peace 
within England and I/ales, and Town of Berwick 
upon Tweed, ard they are impowered and re- 
quired, upon Application to them for that Purpole 
wade, to. grant his or their Warrant or Warrants 


under his or their Hands and Seals for the taking 


and apprebending ſuch Perſon or Perſons, and him, 
her or them to commit to the common Gaol of 


the County where he, ſhe or they ſhall be fo ap- 


prehended and taken, there to remain until he, ſhe 
or they be removed by Order of the ſaid Commiſſio- 
ners, or the major Part of them, by Warrant under 


their Hands and Seals; and the Gaoler or Keeper, 


to whole Cuſtody any ſuch Perſon or Perſons ſhall 
be committed, is hereby required to take and re- 
ceive the ſaid Perſon or Perſons into his Cuſtody, 
and forthwith to give Notice to one or more of the 


_ Commiſtioners in the ſaid Commiſſion named, of 


ſuch 
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ſuch Perſon or Perſons being ſo in his or their 


Cuſtody, to the Intent the ſaid Commiſſioners, may 


ſend their Warrant to ſuch Gaoler or Keeper, for the 


delivering ſuch Bankrupt or Bankrupts to the Per- 


ſon or Perſons named in ſuch Warrant, who ſhall 
thereby convey and bring ſuch Perſon or Perſons to the 
ſaid Commiſſioners, in order to ſuch Examination 
and Diſcovery, as aforeſaid; and the ſaid Com- 
miſſioners are hereby likewiſe authorized and im- 
powered by their Warrant, or any other Warrant, 
to take and ſeize any of the Goods, Wares, Mer- 
chandizes and Efte&ts of ſuch Bankrupt or Bank- 
rupts, (the neceſſary wearing Apparel of the Bank- 
rupt, or of his Wife, or Children, only excepted) 
and any of his her, or their Books, Papers or Wri- 
tings, which ſhall be then in the Cuſtody or Poſ- 
ſeflion of ſuch Bankrupt or Bankrupts, or of any 


other Perſon or Perſons, in any Priſon or Place 


whatſoever. 
Provided always, that if any ſuch Perſon or Per- 


ſons ſo apprehended and taken, ſhall within the - 


Time or Times allowed by this A& for that Pur- 
poſe, ſubmit to be examined, and in all Things 


© conform, as if he, ſhe or they had Surrendered, 


as by this Ad ſuch Bankrupt or Bankrupts is or 


* are required, that then ſuch Perſon fo ſubmitting 


: and conforming ſhall have and receive the Benefit 


of this AR, to all Intents and Purpoſes, as if he, 


FE ſhe or they had voluntarily come in and Surren- 
: dered himſelf, herſelf, or themſelves ; any Thing 


| herein contained to the contrary thereof notwith- 


: | ſtadin g* | 


p 
- 
L 
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And in Caſe any Perlon or Perſons who ſhall 
be committed by the Commiſſioners Warrant, by 


Virtue of this or any other Acts now in Force con- 
- cerning Bankrupts, ſhall bring ary Habeas Corpus 
In order to be diſcharged from any ſuch Commit- 
-— Ment, and on the Return thereof there ſhall ap- 
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54 PBangrupts to Surrender, &c, 
pear any Inſufficiency. whatſoever in the Form of 
the Wazrgne, whereby ſuch Perſon was committed, 
by Reaſon whereof the Party might be dif: harged 
of ſuch Commitment ; that then it ſhall and may 

e lawtul for the Court or - Judge, before whom 
ſuch Party ſhall be ſo brought by Habeas Corpus as 
zforeſaid, gs Rule, Order or Warrant, to commit 
fuch Perſon or Perſons to the ſame Priſon, there to 
remain until he, ſhe or they ſhall conform him, 
her or themſelves, unleſs it ſhall be made appear to 
ſuch Court or Judge, by the Party committed, that 
he, ſhe or they have tully anſwered all lawful 
Queitiuns put tO him, ber or them, by the faid 


Commiſſioners,” &c. And if any Gaoler or Keeper 


of any Prifon, to whom any ſuch Bankrupt or 
ages Perion or Perſors ſhall be ſo committed 

aforeſaid, {hall wilfully fatter ſuch Bankrupt or 
Faokrapes, Peifors or Perſons, to eſape from Pri- 
fon, or to £9 without the Walls or [Joors of the 


faid Prifun, unti he, ſhe or they ſhall be duly dil- 


charged, fuch Gauler or Keeper, ſhall, for ſuch his _ 
Oferce, being duly convicted by Indiment or. | 
Information, forfeit 500 /. for the Uſe of the Cre- 
Jitois of the Bankrupt or Bankrupts, 


CHAP, 1h, | 


Commiſtions of Bankrupt, 8c. 55 


= CHAP. 1. 


Commii ons of Bankhrupts how and by who: 
to be granted and taken ont, the Debts 
of Creditors meceflary thereto, Notice of 
meeting of the Creditors, their Debts 
bow proved, and who are Creditors. 


Y the 13 Eliz, c. 7. the Lord Chancellor, or 

Keeper, upon a Complaint in Writing againſt 

a Bankrupt, ſhall have Power by Commiſſion un- 

der the Great Seal, to appoint honeſt and diſcreec 

Perſons, who, or the moſt of them, may take Or- 

der with the Bankrupt's Body, Lands and Goods, 

for the Payment of his Debts: And to the ſame 

Purpoſe is a more ancietit Statute, viz. the 34 

Hen. 8. which, although it be now out of Uſe, 

© yet it is not actually repealed. 

© _ As the Authority of the Commiſfioners proceeds 

from the Commiſſion under the Great Seal; ſo their 

Juriſdiction and Power, is by Force of the Acts of 

Parliament, which ought to be purſued, or elſe 

they are ſubje& to the Action of the Party grieved: 

And the Lord Coke ſays, that the Law has provided 

that theſe Commiſſioners ought to have thele three 

Qualities, viz, Wiſdom, Honeſty, and Diſcretion, 

which, if it be obſerved, is the beſt Means for the. 

due Execution of the Statutes, and which is the 

Life of the Law ; and then if any Action ſhould be 

brought againſt the Commiſſioners, for doing of 

any Thing by Virtue of the Statutes, they may 

plead generally, and are not diiven to any ſpecial 
» DPleading, 4 Iuft. 277, 278. WEED 

r, _ The Relief and Remedy for Creditors againſt 

* + Bankrupts is by the Commiſſion; and the A& 

4 E 4 13 
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13 Eliz, gives Benefit to thoſe who will inquire 
and come in as Creditors, and not to ſuch as either 
out of Obſtinacy refuſe, or through Careleſſneſs 


neglect to come before the Commiſſioners, and pray 


the Benefit of the ſaid Statute; for otherwiſe a 
Debt might be concealed, or a Creditor might ab- 
ſent himſelf, and ſo avoid all the Proceedings of the 


Commiſſtoners on the ſaid Act: And every Creditor 


may take Notice of the Commiſſion, which is Mat- 
ter of Record, ſo that no Inconvenience can hap- 
pen to any Creditor who will be vigilant in his Af- 


| fairs. 2 Co. Rep. 24, 26. 


"Tis held that the Granting a Commiſſion of 


Bankruptcy is not a Matter diſcretionary, but de 
 Jure; for though the Words of the Statute are, 
| that the Chancellor may grant ſuch Commiſſion, 
' this is conſtrued to be in Eff:& that he muſt do it: 
But here, notwithſtanding the Granting a Commiſ- 


ſion be ex Officio, yet it is to be at the Requeſt 


of Perſons intereſted; and if twenty ſwear that 
ſuch a Perſon is a Bank-upt, no Commiſſhon can 


be awarded without a Petition for that Purpoſe. It 


| has bcen alſo adjudged, that if all the Creditozs 
who petitioned for a Commiſſion, ſhould agree to 


have it diſcharged or ſuperſeded, it may be granted: 
And in Caſe other Creditors, that were not Peti- 


tioners, ſhould pray a Renewal of the Commiſſion, 
or a Revocation of the Superſedeas, it may be like- 


wiſe granted. And it is further obſerved in gene- 


ral, that if a Commiſſon is granted, and the Bank- 


rupt dies, nevertheleſs the Commiſſioners may pro- 
ceed: In Cale the King dies, it has been formerly 
he'd the Commillion abates, but a new Commiſſion 
may be taken out, and the Commiſlioners ſhall pro- 


eeed from where they left off. 1 Vern. 152. 2 Chan, 


Caf. 193. 
No Time is generally limited for the taking out 


ttiz Commiſion, though it is without Doubt the 
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how taken out by Credito2s, 57 


ſooner the better for the Creditors ; and the Provi- 


ſo in the Statute 21 Fac. r. c. 19. as to particular 


Caſes, mentions that the Commiſſion muſt be ſued 
within five Years after ſome Time when the Party 
became a Bankrupt. A Perſon having taken out a 
Commiſſion of Bankruptcy againſt B. and kept it 
for ſix Months without doing any Thing thereon, 
he then executed it, and the Party was found a_ 
Bankrupt ; on a Petition to ſuperſede this Commil- | 
fion, it was ſaid by 4. who took it out, as an Ex- 
cuſe for his keeping the Commiſſion fo long by 
him without executing it, that he was not certain 
at firſt his Proof was ſufficient ro find B. a Bank- 
rupt, but it appeared afterwards there were good 
Grounds for a Commiſſion, and that he was found 
to be a Bankrupt accordingly. 

In this Caſe the Lord Chaucellor ſaid, that it was 
very wrong in A. to keep the Commiſſion thus long 
in his Pocket, and until he had ſufficient Proof of 
the Bankruptcy, he ought not to have raken out 
the Commitlion, which by having been Kept ſo 
long private might have been the Means of draw- 
ing in Multitudes of People to give Credit to the 
Bankrupt, and of furniſhing bim with Opportu- 
nities of defrauding many ; wherefore he fſuper- 
ſeded the Commithion: And it being objected, that 
this would only bring a freſh Expence upon the 
Bankrupr's Eſtate, viz. the Charge of another 


_ Commillion, his Lorajhip replied, he would take 


Care that the former Commilſhon ſhould not be ar 
the Charge of the Bankrupt's Eſtate. 2 Peer Wil- 
liams's Rep. 545, 546. Ws 

A Commiſſion at the Complaint of fifteen Cre- 


 Citors was iſſued on the Statute of Bankrupts a- 


gainit Alderman Backwell, who died ſhortly after ;; 
and theſe Creditors having a Judgment, and find- 
Ing that thereon they might have b<tter Remedy 
than their Proportion would amount to the 

om- 
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Commiſſion, they ſtuck to that, and the Heir of 
the Bankrupt paid their Debts, wheretpon no other 
Creditors appearing then to proſecute, by their 
Conſent the Commiſſion was ſuperſeded; after 
which chirty other Creditors ſued for a Dilcharge of 
the Superſedear, for theſe Reaſons, 1{t, Becauſe 
when a Commiſſion is granted, not only the firll 
Proſecutors are intereſted therein, but all others 
that wiil come in within the Time limited, and 
therefore they having tendred their Contribution 
within that Time, the Commiſſion ought not to - 


have been ſuperſeded by Conſent of the fifreen 


Creditors. 2diy, They alledged that the Commil- 
fion had been dealt in by the Commiſſtoners. and 
the Alderman being dead, they (ould in this Caſe 
be remedileſs, for no new Coinmiiſhion can be now 
granted ; avd therefore they prayed that the Syper- 


ſedeas might: be diſcharged, 


It was obſerve] in this Caſe. that when once 
a Commiſſion of Bankrupts is eranted, ir is Folly 


for the Reſt of the Creditors to ſue for their Debts. 


at Common Law, or in Chancery ; tor, if they 


ſhou'd recover, it will not avail them, but they mult 
be liavie to the Commiſſion: So if they had Judg- 
ment not executed, it would be in vain to ſue Ex- 
ecution, and therefore Time is given to all the Cre- 
ditors to come in, and if they might be hindered to 


come in before that, it might be made a Trick to 


deceive them; as for Example, a Creditor has a 
Tudgment, another Creditor ſues out a Commiſſion, 
and compounds, takes Satisfaction, and gets a Su- 


perjetens; here the Judgment- Creditor could not 


Fer Execution. 


Afterwards the T.ord Chancellor Jefferies was pe- 
titioned to take off the Szperſedeas, and to renew 


the Commiſſion ; which was much oppoſed by Al- 


derman BackswelP s Son and Heir, who had after the 
Superfdeas granted, and oa the Suit of all the Cre- 
ditors 
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ditors that petitioned at firſt for the Commiſſion, 
compounded and agreed with the faid firſt Peri- 
tioners: And in Mzichaelmas Term 1687, the ver- 
jeants Pemberton and Holt, Mr. Finch, and other 
Counſel, argued very earneſt iy againſt renewing 
the Commiſſion; for that Alderman Backwell, a- 
eainſt whom the Commiſſion was firit granted, was 
gead,. and was not in his Life declared a Bankrupt; 
and becauſe, by the Death of the King the Com: 
miſſion was determined, 2s ail other Commiſſions 
are ; and if the Statute of Jac. 1. had not provided 
otherwiſe, the Commiſſioners could not have pro- 
ceeded after the Death of the Bankrupt, though 
they had acted or dea't in the Commillion before 
the Bankrupt's Death ; but the Starute provides for 
that Caſe, though they ſaid it did not provide for 
the Caſe of the Abatement of the Commiſſion on 
the King's Death: They alſo argued much that by 


the Words in the At, viz. dealt in, is meant a 


- Hs by the Commiſſioners till Diſtribution, 
AC | | Z : | 
Lord Chancel/or, L am no Friend to the Commil- 
fon of Bankrupts, ic has occationed much Hurt, 
and in a Caſe lately brought before me, the Charge 
and Expences of the Commiſſion and Commiſfion- 
ers, and their Attendance, came to four hundred 
Pounds, ang of Conſequence there was but a ſmall 
Diſtribution ro the Creditors: But as to rhis Caſe, 
1 do renew the Commiſſion, for the Agrecment of 
the Perſons who firit petitioned for the Commillion 
cannot prejudic? any other Crei:or that did and 
might come in to contribute, even though there 


ſhould be but one ſuch Credithr for the Petition : 
For where a Commiliion is granted, it 1s expreſly 


in behaif of themſelves and all other Creditors, and 
cannot be otherwiſe ; lo that the Petitioners for the 
Commiſion are no more concerned than others, or 


andy wao igall after come in; and that Statute which 


g1ves 


6o  Commiſtiions of Bankrupt, 


gives Continuance to the Commiſſion when the 
Bankrupt dies, makes it all one, as if the Bankrupt 
died not; for though he be dead, yet as to this 
Purpoſe he is {till raken to be living. 

The Lord Chancellor faid farther, Suppoſe Back- 
well were alive, and the King dead, might not the 
Commiſſioners proceed ? Yes, he held they might, 
and their Proceedings would be as effetual as the 
former, or any Acting of the Commiſſioners : And 
if ic 02 only a receiving Money for Contribution, as 
thy did of ſome of the new Petitioners, it is a 
Dezling within the Words of the Statute: And vup- 
on the whole, he granted the Commiliion. 2 Chan, 
Caf. 143, 19T. 

ty 5 G0. 2. C. 30. it is ordained, That no Com- 
miſſion of Bank:upr ſball abate by Reaſon of the 
Death of his prefent Majelty, his Heirs or Succeſ- 
fors, but ſich Commiſſions ſhall continue in full 
Force ; and if ic ſhall be neccffary to renew any 
fuch Commiliien. by Reaſon of the Death of the 
Commiſſioners named therein, ſo that a ſufficient 


Number of Commiſſioners ſail not be living, who . 


can act in the ſaid Commiſſion, or for any other 
C2ule, in every ſuch Cale, the Commiſſion ſhall be 
renewed, ard but Half of the Fees and Charges 
uſually paid upon granting or obtaining of Commiſ- 
ſions of Bankrupt fhall be paid for any ſuch re- 
newed Commilhons. 

A Commiſſion of Bankrupt being iſſued againſt 
one Hughes, on a certain Day, at eleven o' Clock 
in the Morving the Commiſſioners met, and pro- 
ceeded to declare him a Bankrupt, and the Decla- 
'1ation was ſigned by them between three and four 
oC och in the Afternoon, ard the Aſſignment of 
the Bankrupt's Goods executed at fix; zt which 
Inſane the Commitlioners had Notice that the Bank- 
rapr died that Day at one in the Afternoon; which 
was the tiit Notice they had of his Death: On a 

Bill 
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how taken ott by Creditoz8. 6r 
Bill brought againſt an Aſſignee under the Commiſ- 


fion, for an Account of ſuch Goods of the Bank- 


rupt as had come to his Hands; the Defendanc 
pleaded the Commiſſion, and the Proceedings there» 
on: And Lord Chancellor Talbot held the Vlea to. 
be good. 

The Meeting of the Commiſſioners in order to 
declare the Party a Bankrupt, and whatever is done 
in Purſuance of the Commiſſion, ſhall be taken to 
be a Dealing in it, if never ſo minute; and the ra- 
ther, for that the Statutes of Bankruprs being re- 


medial Laws, are to be beneficially conſtrued in 


Favour of the Creditors; and therefore my Lord 
would not overthrow this Commiſſion, and all the 
juſt Right of the Creditors claiming nnder it. Tal- 
bot's Chan. Caf. 184, Hill. 1735. OY 
Where a Commiſſion of Bankrupts was taken out 
againſt a Perſon, upon the Petition of the Bankrupt 
complaining that one of his Creditors had come in 
under the Commiſſion, and proved his Debt, yet 
had arreſted the faid Bankrupt, and praying to be 
diſcharged : Here the Counſel on the other Side in- 
ſiſted, that by the 13 Eliz. c. 7. it is enacted, that 
if a Creditor be not fully ſatisfied out of the Bank- 
rupt's Effects, he may notwithſtanding take bis 
Courſe at Law againſt the Bankrupt for the Reft- 
due of his Debt ; and though by 1 Anz. c. 12. if a 


Bankrupt has his Certificate ſigned by four Fifths 


in Number and Value of his Creditors, and allowed 
by the Lord Chancellor, then, and not otherwiſe, 
the Bankrupt is diſcharged of his Debts; yet in 
this Caſe, the Bankrupt was not within the latter 
Statute, ſo as to have his Debts diſcharged, he ha- 
ving not got his Certificate allowed, and was on_ 
the Statute of the 13 Eliz. liable to be ſued by 

the Creditor for the Debt. 
It was further alledged, that the Creditor was 
willing to waive taking any Advantage of the 
2 Barkrvp:s 
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Bankrupt's Effects or Eſtate, and therefore he ought 
to be at Liberty to ſue the Bankrupt at Law, he 
not having obtained any Certificate; for otherwiſe, 
the Creditor might be under a Dilemma, it he bad 
not come in, as the Bankrupt would have procured 
his Certificate ſigned by four Fifths of his Creditors 
jin Number and Value, and now he had come in 
under the Commiſſion, tho” for no other End than to 
oppoſe the Bankrupt's having the Certificate, yet 
Endeavours were uſed to deprive him of the Bene- 
fic of the Law againſt the Bankrupt. | 


Here the Lord Chancellor Xing obſerved, it had 


been the Conſtruction of the Court of Equity, 
upon the latter Statute which diſcharges the Bank- 
rupt of his Debts, on his procuring a Certificate 
ſigned by four Fitths of his Creditors, and allowed 
by the Chance'lor, that where a Trader becomes a 
Bankrupt, and any one of his Creditors comes in 
on the Commiſſion to prove his Debt, though with 
Defign only to oppoſe the Bankrupt's Certificate, 
nevertheleſs this Proceeding of the Creditor is an 


| Ele&tion to take his Remedy for his Debt under the 


Commiſſicn ; and if pending that, the Creditor ſues 
and arreſts the Bankrupt, it is taken to be an Op- 
preſſion : Therefore he ordered the Creditor at his 
own Expence to diſcharge the Bankrupt out of 
Cuſtody. ” 

But he ſaid, if ſuch Creditor would waive having 
any Benefit under the Statute, ſtay a reaſonable 
Time, and there was an Improbabiliry of the Bank- 


rupt's being able to pain his Certificate ſigned by 


four Fifths in Number and Value of his Creditors, 
or allowed by the Courr; in ſuch Caſe, if the Cre- 
ditor ſhould apply to the Court, declaring his Con- 
ſent to waive any Right or Share of the Bankrupr's 
Eſtate under the Commiſſion, and praying that he 
might ſue the Bankrupt, it would be reaſonable and 
proper for the Court to give Leave to ſuch a ow 
| L ws. 1tOr 
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how taken oyt by Creditors, 63 
ditor to proceed at Law againſt the Bankrupt for 
his Debt. Mich. 1726. 
One Salke/4 was a Clothier in Town, and one 
Hal: made Cloth in the Country ; Szlkeld was in- 
debted to Hale in 1801. for Cloths, and afterwards 
by Bill of Saie made over thole Cloths among other 
Things to his Father-in-law Fackſoa, towards Sa- 
tisfaction of a Debt pretended to be due to him. 
Hale brought an Action at Law againſt Salkeld, 
and having obtained Judgment, took him in Exe- 
cution on a Capias ad Satisfaciendum, and this was 


' about two Years after the Act 5 Geo. 1. c. 24. Was 


made, whereby a Bankrupt, in cafe he ſurrenders 
himſclf, be examined, and four Fifths in Value 
and Number of his Creditors ſign his Certificate, 
and teſtify their Conſent, &c. is to be diſcharged. 
After this the Bankrupt's Father-in-law took out a_ 
Commitſion of Bankruptcy againſt Sa/ke/d, under 
which Hal? was prevailed on to come and be an 
Aſſignee, he being informed, that otherwiſe the 
Bankrupt's Father-in-law would fink the Eſtate, and 
allo get him diſcharged on the faid Statute. But it 
proved, that the Bankruprt's remaining Eſtate was 
only a few Shillings, and ſome deſperate Debts. 
Thereupon the Bankrupt Sa{keld petitioned that 
he might be diſcharged out of Execution, ſince Hale 
at whoſe Suit he was taken, had come into the 
Commiſſion and proved his Debr, and not only ſo, 
but was the Aſſignee under the Commiſſion, and 
that this had been often fectled ; nor could ir make 
any Diverlity, whether the Bankrupt's Eſtate was 
great or ſmall, for the Creditors could have bur all: 
That though Hale had propoſed waiving all Benefit 
and Advantage accruing from the Commiſſion, yet 
this was now too late, he having come in under it, 
proved his Debt, and conſented to be Aſſignee, 
Which was a plain Election to proceed this Way. 
an 
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and ſuch Eleftion being once made could not be 


waived afterwards. 


In Anſwer to which it was inſiſted, chai if Fiiod 


appeared on the Bankrupr's Side, and an honelt 
Debt on the Creditor's, Equity ought not to inter- 
fere in Prejudice of the honeſt Creditor, and in Fa- 
vour of the fraudulent Bankrupt ; and that here 
was Fraud apparent, when the Bankrupt” s$ Father- 


in-law had taken out the Commiſſion in Favour of 


the Bankrupt, and not his Creditors; whereas the 
Creditors Good is the proper End of ſuing out 
Commiſſions; and that it might be thought neceſſary 
Haie ſhould prove his Debt before the Commiſſion- 
ers, in order to oppoſe the Bankrupt's Diſcharge. 
That the Reafon of its having been frequent:y 
ruled a Creditor could not come in before Commil- 
fioners, and then detain the Body of the Bankrupt 
in Priſon, wes becauſe it would be unconſcionable 
the Creditor ſhould detain the Bankrupr's Body in 
Cuſtody, tor Non-payment of his Debts, and yet 
ſeize al bis Eſtate wherewith he was to pay them ; 
but this Caſe differed, the Bankrupt having no 


Eſtate left to ſeize, in Regard all had been before 


made away by the Bill of Sale to his Father-in-Jaw. 

And another Reaſon why the Creditor ſhould 
not detain the Bankrupt's Body in Priſon for a Debt 
was, that by coming into the Commiſion the Cre- 
ditor e/efted to have the Benefit of the Bankrupt's 
Eſtate towards ſatisfying his Debr, and therefore 


ought to waive his former Execution of the Body: 
| But here could be no Election of an Eſtate where 


there was none ; and this was like the Caſe of an 
Elegit to extend the Moiety of the Land, where 
aſter ſuch an Execution, the Plaintiff, *cis true, 


could not take the Perſon of the Defendant, but it 


the Sherift ſhould return that there was no Land, 


| this would be no Election, and the Plaintift might 


afterwards take the Body of the Defendant. And 
FJ | -.- NOT 


OR Ry Ee En In 
Y « + F-K p by 


ps 
WV 
ED: 
'S 
3" 
k 
<4 on 
We. Y 
I - 
* © 1» > I 
4 ME < 
2 EEI08 
"PW 
Y IS 
$A 
ER > 2" 
CHE? bf 
o þ 
4 . 
{2 *- 
= & CN 
"WE AY 
| » Ba 
ed 4 
ay NF 
- —- 
HEEs $5 
= 
3g 
, 
4% 
= 
* 
6; 4 
Ie " 
* 
or 
N 
EX 
% 
"a 
pRy 
>» 1% 
w” . 


EI er op ar ON \ 


- - OT ne ave den di > 5k nes, ad 4 he” 
2 et A WP CLONES © vg 
_ 


"Y ons, oe PEAS! 
- " MID 


F 


O 


yY 


7 


wo 


I 


[: 


how taken out by Creditozs, 65 


b ' notwithſtanding, that in this Caſe the Creditor, to 
© ſhew he was ſatisfied there was no Eſtate of the 


” Bankrupt left to be diſtributed, was willing to waive 
all Benefit and Advantage under the Commiſſion. 
Lord Chancellor Parker. This Commitſſion was 
$ Platoly ſued out fraudulently by the Bankrupt's Fa- 
: ther-in-law to diſcharge the Bankrupt out of Cu- 
© ftody; the Propoſal is fair on the- Creditor's Side, 
| to waive any Benefit under the Commiſſion, and 
| therefore ought to be accepted; and the Creditor 
* cannot be ſaid to ele& to be ſatished out of an E- 
© ſlate, when there is no Eſtate, which more parti- 
> cularly diſtinguiſhes this Caſe. I will not diſcharge 
this Bankrupt | to the Prejudice of a Creditor, 
| where it appears on the Face of the Thing, that 
= the Commiſlion was ſued out in Favour of the 
2) Bankrupt himſelf by his Father-in-law, and not for 
© the Service and Advantage of Creditors. Salkeld's 


: Caſe, 1 Peer Williams Rep. 560. 


In Caſe a Trader formerly contracted ary Debt 


; - payable at a future Day, and before the Day. of 


© Payment became a Bankrupt, this not being a Debt 
- until after the Bankruptcy, at which Time the 


> Bankrupt could not do any A& to alien or lefſen 


| ; his Eſtate to the Creditor's Prejudice, ſuch Contract 


2 was heid to be void, and the Creditor not allowed 
to come in for a Satisfation under the Commiſhton. 

[> . * But in ſome Caſes it was thought hard, if a Perſon 
| A upon the buying of Goods, or for other valuable 
- > Conlideration, ſhould give a Note under his Hand 


Payable on a future Day, and he aCtually had the 
> Goods delivered, or Money lent him, and before 


'* the Day limited for Payment the Debtor ſhould be- 
5 | come a Bankrupt, that in this Cale the Creditor 
could not come into the Commiſſion with the reſt 


: of the Creditors ; wherefore for the remedying of 
1 this, the Statute of 7 Geo. I. c. 31. was made. 
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66 Cotmmiſtions of Bankrupt, 


And yet at this Day, where a Bond or Note is 
given by a Trader on a Contingency, and before it 
happens the Trader becomes a Bankrupt, and then 
fuch Contmgency happens ; this is not within the 


AR, neither ſhall the Debt ariſing after the Bank- 


ruptcy be ſatisfied under the Commiſſion. Per King 


Chancellor, Mich. 1726. OS 
. One petitioned to tak2 out a Commiſſion of 


Bankruptcy agaivft a certain Perſon, and his Debt | 


(amounting to 100 /.) appeared to conſiſt of Notes 


made payable by the Bankrupt to other Perſons, |. 
who had indorſed them to the Petitioner, and to 
have been bought in by him at 10 s. in the Poung, © 


upon which jt was objected, that ſach Creditor who 
came by his Debt in this Manner, was not intitled 
to ſue out a Commiſſion. 

But it was ruled by the Lord Chancellor Maccl:: 
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Feld, that although the Petitioner for this Commil- | 
flon had thus gained the Notes given by the Bank- | 
'rupt, yet he is a Creditor ; and even though they | 
had been given without any Conſideration, they | 
now became the Bankrupt's Debts, and the legal ©: 
Right thereto was veſted in the Indorſee : It would | 
be otherwiſe, in Caſe of an Aﬀignment of a Bond, 
for ſuch an Aſſignee, not being the legal Creditor, | 
could not have taken our a Commiſſhon. And}. 
it the Indorſement in the principal Caſe had been |, 
made after the Bankruptcy, it might be a Queſtion | 
whether ſuch Indorſee would be intitled to 2| 
Commiſſion ; he not being a Creditor for. 1001. |. 
or capable of taking out a Commiſhon at the Time|: 


of the Party's becoming a Bankrupt. Hil. 1721. 


Lee's Caſe, 


The Statute 5 Geo. 2. c, 3o. recites the A& made 

'in the Seventh Year of his late Majeſty's Reign, Þ 
whereby Perſons taking Bills, Bonds, promiſſory þ 
Notes, or other perſonal Security for their Money, 


payable at a future Day, are enabled to prove: 
the [4 


, of Ms STEPS FAO 5; - Ss 
” - 1 5 oO YEE NS HIRE. hos EEE EE FAT: os 
if * f R + ARR I bo. LS 5 SO pa Hg $95 "il . l 
f Ss 7 " A 4 1 4 , F b- "th 4 " S RE” Oo bt” oo 1 ar wat, L247 £7 - Mp » £ 10 
ws”? _" (006 ee AE CWEESF Foo. NOR C._ 53th WEIS 7 a A AA, rd Tt > one et AS * Se , 44. l 
by PET *; T3 4 We £ bp >þ + ba ER NEE > AE, ES a4 6 Ty, CRP Por be p 2002 6 \ "070 | REO Laan a ak _ 2 - 4 
| BP A UB Ea SE ag tre rs Ws 4 So ee I NF a dt SN IATIG —Y . , d 
CE ern oe Ts oa Ft FEY © Ge 
T RELIVE Ms Wa Fe *Y IG - 0 _— 


__—_ II 
ems q 6 a £8. Wa Gd Ts Wis 17 
7 x : 0 Wies *x4, . Ret > < AEL *;£ - ; 4 
TN ELIE TY ST. 0 Oy". £ Hd at t-$i ET , * ME. ABR > £2 & 2 . 
: KA SATALS og gr SIO 4þe-UE : III RES : £D RAE. EL . 


SE SL 


x RAT 


. » ie jy Vids y wy o a. 
4 4 * x, a 6 4 > Se > Sg 4 Oy Fs 
+ L.. y "ee bs = ©: ; Sos WW: EE GEOB ole INC de Fe 
LOR i Ee Se, 222: OF 
AE; Sn RT PEI: 


Bf 


wh et RU Os if Es ae ns Is Io yet 
ASE Se Bn tern Os DP UIIES 2a) 


- ”e 
p "vg Is 4 . : 
0 3.x 4 Wn Ws: ts Pe x 
EOETS ET TANG CER SOC CES 
i" SV TREE i 


BG AE ARE os oats 


- 


y 
Pg % 
2] 
Va 
A+ 
wr WS 
PEE, 
>. 
4 
ws 
£ 
Mo "x 
gy} 
Is 
I 


how taken ott by Creditozs. 67 


'their Debts under a Commiſhon of Bankruptcy, 
| þut not to petition, or join in petitioning for any 
new Commiſſion, which having been found to be 
inconvenient ; Now by this Statute it is enacted, 
that ſo much of the ſaid A&, as diſables any ſuch 
Perſon from petitioning for, or joining in any Petition 
for a Commiſſion againſt any Perſon or Perſons, 
who have before committed anyAct of Bankruptcy, 
js hereby repealed, and it ſhall and may be lawtful 
hereafter for ſuch Perſon to petition for, or join 
in petitioning for any ſuch Commiſhon of Bank- 
ruptcy. Ce” - PL: 
And for preventing the taking out Commiſſions 
of Bankrupts maliciouſly, it is ordained, that nv 
Commiſſion of Bankrupt under the Great Seal of 
Great Britain, ſhall be awarded and iflued out a- 
gainſt any Perſon whatſoever, upon the Petition of 
one or more Creditors, unleſs the ſingle Debt of the. 
Creditor, or of two or more Perſons being Partners 
petitioning for the ſame, do amount to the Sum of 
100 /. or upwards, or unleſs the Debt of two Cre- 
ditors petitioning ſhall amount to 150/. or unleſs. 
the Debr of three or more Creditors amount ta 
290 /, or upwards ; and the Creditor or Creditors 
petitioning for ſuch Commiſſion. ſhall, before the 
ſame be granted, make an Aﬀidavit before one of 
the Maſters of the High Court of Chancery, which 
ſhall be filed with the proper Officer, of the Truth 
and Reality of his, her and their r:{pe&tive Debt 
and Debts, and likewiſe give Bond to che Lord 
Chancellor, Lord Keeper, or Commiſſioners of the 
Great Seal for the Time being, in the Penalty of 
two hundred Pounds, to be conditioned for pro- 
ving his, her or their Debts, as well before the 
Commiſſioners named in ſuch Commiſhon, as upon 
a I rial at Law, in caſe the due Iſſuing forth of the 
| fame ſhall be conteſted and tried, and alſo for 
, : Proving the Party a Bankrupt at the Time of- re- 
Rs F 2 _ King 
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king out fuch Commiſſion, and further to proceed 


on the Commiſſion, as in the Statute is mentioned; 
and if ſuch Debt or Debts ſhall not be really due 
and owing, or if, after the Commiſſion taken our, 
it cannot be proved that the Party was a Bank- | 
rupt at the Time of the iſſuing of the ſaid Com- | 
miſſion, but on the contrary it ſhall appear that ' 
ſuch Commiſlion was taken out fraudulently or ma- | 
liciouſly, then the Lord Chancellor, Lord Keeper, | 
or Commiſſioners of the Great Seal for the Time | 
being, ſhall and may upon Petition of the Party or 
Parties grieveg, examine into the ſame, and order | 
Satisfaction to Be mace to him, her or them for the | 
Pamages by them ſuſtained; and for the better | 
Recovery thereof may, in Caſe there be Occaſion, | 


aſlign {ſuch Bond or Bonds to the Party or Partics 
_ ſo petitioning, who may ſue for the ſame in his, þ 


her and their Name and Names. | TT 

And whereas Commiſſions of Bankrupts are fre- Þ 
quently taken out by Perſons, who by Means of ſuch | 
Commiſſions (on a Compoſition propoſed by the þ 


 Bankrupts) and on Promiſe not to execute the þ. 


ſame, prevail with 'and extort from the Bankrupts 
their whole Debts, or much greater Part thereot | 
than ſuch Bankrupts pay to their Creditors, of Þ 


- Otherwiſe get from the Bankrupts Goods, or other | 


real or perſonal Security, which is contrary to the 


true Intent and Meaning of the ſeveral Statutes Þ 


made concerning Bankrupts, which ſaid Statutes 
intend, that all ſuch Bankrupts Creditors ſhall beF 


. on an equal Foot, and not one preferred before, of 


paid more than another in Reſpe& of his or het 
Debt: Therefore it is enated, That if any Bank-Þ 
' rupt or Bankrupts ſhall, after ifſuing of any Commil 


. hon againſt him, her or them, pay to the Perſon 0! 


Perſons who ſued out the ſame, or otherwiſe givÞ 

or deliver to ſuch Perſon or Perſons, any Goods, of 
other SatisfaGtion or Security for his, her or thi 
3 ER _ 


# 24,4 C32 
I} NE 
bl vs ORR 
4 % os : 
035546 Lv 
p x bp: 7 
of THY $4 
RO yr 
vt 447 & 
q oe of 
= - 


' x 
; 

" Wr< 
v3 

o: 


A 
5 
4 
. Wh 
os 
©< 
v. 
9 
"ot 
.; 
ns 
5 
4 
3 


b . = E 
"" RR :5: 2h he Ar 1 = MT 4 ly - ; BA 0” 
$r. RC es $4 * A et LOT ©, F Sun dog ee EIS oO or ET: 
# ENF Bos rae 11" IRR oF: EE RE ED VE RES AER. $9, UII. 


: z I ex J . k re 2 "4 a ir Fade Ch ES 4 wy 
Gor bop SES $a RO OT & $a Oh es EO OC BAT LE P71 o T # Yo0n be bot ls 81.5 
EO a ET AN SORES RACER OT TE OE ST OT 0s at nt EL 


ed 
oo 
| -F 
2 


how taken out by Creditoz2s, 69 


Debt, whereby ſuch Perſon or Perſons ſuing out 
ſach Commiſſion ſhall have and receive more in the 
Pound, in Reſpect of his, her or their Debt, than 
the other Creditors, ſuch Payment of Money, De- 
livery of Goods, or giving greater or other Security 
or Satisfaction, ſhall be deemed and taken to be ſuch 
an At of Bankruptcy, whereby on good Procft 


thereof ſuch Commiſhion may be ſuperſeded: And 


it ſhall be lawful for the Lord Chancellor, Lord 
Keeper, or Commiſſioners for the Cuſtody of the 
Great Seal for the Time being, to award to any 
Creditor or Creditors petitioning another Commiſ- 
ſion; and ſuch Perſon or Perſons, fo taking or re- 
ceiving ſuch Goods or other SatisfaCtion as aforeſaid, 
ſhall forfeit and loſe as well his, her or their whole 
Debt, as the whole he, ſhe or they ſhall have taken 
or received, and ſhall pay back and deliver up the 
ſame, or the full Value thereof, to ſuch Perſon or. 
Perſons as the Commiſſioners ating under ſuch new 
Commiſſion ſhall appoint, in Truſt for, and to be 
divided among(t the other of the Bankrupt's Cre- 

ditors, in Proportion to their reſpective Debts. 
And it is enacted, That the Creditor or Credi- 
tors, who ſhall petition for, and obtain any Com- 
miſſion of Bankrupt, ſhall be obliged at his, her or 
their own Colis and Expences, to ſue forth and 
proſecute the ſame, until an Aſſignee or Aſſignees 
ſhall be choſen of ſuch Bankrupt's Eſtate and Et- 
fects; and the Commiſſioners to be named in any 
ſuch Commiſſion ſhall, at the ſame Meeting which 
ſhall be appointed for the Choice of the Aflignecs, 
aſcertain ſuch Coſts, and by Writing under their 
Hands ſhall dire& and order the Afﬀlignee or Ale 
fignees of ſuch Bankrupt'sEſtite to pay and reimburſe 
the petitioning Creditor or Creditors ſuch his, her 
er their Charges as aforeſaid, out of the firſt Mo- 
nies or Effects of the ſaid Bankrupt, that ſhall be 
got in and received. under the ſaid Commillton ; and 
F 3 | every 


| 7" Commilions of Bankrupt, 
| Every Creditor of the ſaid Bankrupt ſhall be ar: 
Jt Liberty to prove his, her or their Debt or Debts 
under the ſaid Commiſſion, without paying any. 
Contribution or Sum of Money whatſoever, for or 
on Account of ſuch Debt or Debts; any Eaw or 
gf Statute to the contrary notwithſtanding. 5 Geo, 2, 
Ji" Before the making of rhis Statute, one Norcourt 
I: kad long followed the Buſineſs of a Goldſmith, and 
Ji en Michaelmas Day in the Year 1726, after he 
_ had ſhut up Shop, being indebted to ſeveral Per- 
-. ſons, much beyond what he was able to pay, in 
| [' _ Contemplation of his Bankruptcy, and to give a 
| ' Freference to one of his Creditors named Small, 
who in Friendſhip had then lately advanced him a 
I: conſiderable Sum of Money, did, in order to ſecure 
git to the ſaid Small the Money due to him from the. 
| faid Norcourt, make an Aſſignment to him of two 
Leaſes, and alſo of two Thirds of his Stock in the 
Vine Trade, which he was concerned in with one 
| Oudley, being about the Value of 3oo/. And this 
It was done without Small's Privity; Norcourt never 
| opened his Shop again, but the very next Day. 
went oft, and was afterwards found a Bankrupt, 
and to have become ſuch the Day after Michael- 
mai-Day, and on taking out the Commiſſion all 
I36 his Eſtate was afſigned by the Commiſſioners to one 
at Man, an Aſlignee. 
=_ On this Small, who was the Aſſignee of theſe 
F Leaſes, and likewiſe of the two Thirds of the 
Ii Stock in the Wine-T rade, brought his Bill againſt 
1:18 May, the Aſſignee in the Commiſſion, and againſt 
[Nl  Qadley, the Partner in the Wine-Trade, to oblige 
Fit them to account: It was here objected for the De- 
1. | fendants, that this Aſſignment made by the Trader, 
11188 when it was reſolived by him that he would be a 
Fil Bankrupt the next Day, and to give Preference to 
191 this Creditor before others, by which the equal 


[| Piſtribation of his Eftegts intended by the Statutes 
[11 F 1s 
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is prevented, muſt be a void Aſſignment: Beſides, 
it is in general of all his Stock in the Wine-Trade, 
which is the ſame, as if it had been of all his Stock 


in Trade; then it being made without the Privity 


of Small the Aſhgnee, is therefore fraudulent, there 
being no Account ſtated on the Trade for Wine to 
the Bankrupt, after all which, Small the Aﬀlignce 
comes to have this eſtabliſhed, and through Partia- 
lity to be aſſiſted in a Court of Equity, which if 
allowed, will efteftually ſet afide Cach Parts of ſe- 
veral Statutes as give an equal Diſtribution of the 
Bankrupt's Eſtate to all his Creditors. 

Maſier of the Rolls. This is a Caſ2 of Conſe- 
quence, as it affe&s Trade in general, and as it 
tends to fruſtrate the Statutes made for the cqual 


þ - Diſtribution of the Effe&s of Bankrupts ; but itill 


I think the Aſſignment made by Norcourt to Small 
the Plaintiff is good, and that he is intitled to an 


Account of . this Wine-Trade againſt the Defendant 


Oudley. 

- Asto the Matter of Bankruptcy, that is a Term 
not known to our Common Law, but introduced 
by Statutes; the 3 Hen. 8. c. 4. which is the firſt, 
is very imperfe&, the next of the 13 Eliz. c. 11. 
is more large, and that Statute fince enlarged by 
ſeveral ſubſequent ones : Now theſe Statutes do aſ-, 
certain what Acts make a Bankruptcy, and there 
<an be no ſuch Thing as an equitable Bankruptcy, 


it muſt be a legal one. 


There may be” juſt Reaſon for a ſinking Trader 
to give Preference to one Creditor before Another, 
to one that has been a faithful Friend, and for a 
juſt Debt for Money lent to him in Extremiry, when 
the reſt of his Debts might be due from him as a 
Dealer in Trade, wherein his Creditors may bave 
been Gainers ; whereas the other may be not only 
a .juſt Debt, "but all that ſuch Creditor bas in the 
World to ſubſiſt upon ; in this Caſe, and ſo cir- 
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52 Commiſſions of Bankrupt, 
cumſtanced, the Trader honeſtly may, nay ought 


to give the Preference: And in ſuch Caſe it is not 


the Time when the Aſſignment was made by the 
Trader that is material, provided it be before the 
Bankruptcy, but the Juſtneſs of the Debt is very 
material. | BD E be 
The Objection, that Small the Aﬀgnee did not 
know of this Affignment, ſeems rather an Advan- 
tage to it, for this ſhews that there was no Fraud, 
nor Importunity uſed by: the Aſſignee, and often- 


times, vpon the Account of mere Importunity, a 
Trader has, when in I rouble, been prevailed upon 


to make ſuch Aſſignment. And as to the Creditor 
the Aﬀgiee's coming into Equity, TI admit that 
every Perion who comes here ought to come with 
an innocent and a juit Cauſe, and the now Plain- 
tift, for what appears, does fo; however, what 


_Gitiingutſhes the preſent Caſe in his Favour is, that 


the Aſtigoment being of a Choſe in AGion, he 


could, in the Nature of the Thing, apply no where 
elſe for Relief, or to have the Benefit of the Al 


ſignment, but in Equity, 
As to I'recedents, the ſame was done in the Caſe 


of Cock and Goodjeliow, where the Aﬀſignment was 
made by Mrs, Cock juſt before her Bankruptcy, and 


in Truſt for her own Children ; and as to Part, it 
was but a Direction to the Truſtees to affign her 
Stock in the Bank, ©c. and Lord Macclesfield de- 
clared, that this was ſo far from being an Ac of 
Fraud in Mrs, C:c&, though it was for her own Chil- 
dren, that it ſeemed to be juſt and commendable, 


So in the Cale of Jacob and Shepherd ; the Trader 


Shepherd was on the Brink of Bankruptcy, and the 
Deed brought ready ingrofſed to Fim, which he ex- 


ecuted a little before his Bankruptcy, to give a Pre- 


f:rence to ſome of his Creditors ; indeed I doubted 
of this, bur on an Appeal the Lord Chancellor Mac- 
clesfiels oraered a Trial, to be informed when the 

| | : Trades 
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Trader became a Bankrupt; and the Execution of 


the Deed being found to have been before the 


\ Bankruptcy, the Decree was in Favour of the 


Deed: The like happened in Sir Stephen Evans's 
Caſe, who having executed a Deed immediately 
before his Bankruptcy, and with a View to prefer 
ſome Creditors, the ſame prevailed; ſo that accord- 


ing to theſe Precedents, I muſt decree in Favour of 


this Deed, giving a Preference to the Flaintiff. 
Norcourt's Caſe, Mich. 1727, TI | 


How Notice of the Creditors Meeting is to 


| be given, and their Debts proved, and 
_ too are Creditors, 8c, ng 
And by the Statute 5 Geo. 2. it is enacted, that 
where any Commiſſion of Bankrupt hall iſſue, the 


_ Commiſſioners therein named, or the major Part of 


them thereby authorized, ſhall forthwith, after they 
have declared the Perſon or Perſons, againſt whom 


ſuch Commiſſion ſhall be iſſued, a Bankrupt or 
Bankrupts, cauſe Notice thereof to be given in the 


London Gazette, and ſhall appoint a Time and 


Place for the Creditors to meer, which Meeting for 
the City of London, and all Places within the Bills 


of Mortality, ſhall be at the Gw:1d-Hall of the ſaid 


City, in order to chooſe an Afignee or Afſignees 


of the ſaid Bankrupt's Eſtate and Effe&s; at which 
Meeting the ſaid Commiſſioners ſhall admit the 
Proof of any Creditor's Debt, that ſhall live remote 
from the Place of ſuch Meeting of the Commil- 
hioners, by Affidavit, or being of the People called 


Quakers by ſolemn Affirmation, and alſo permit” 


any Perſon duly authorized by Letter of Attor- 


ney from ſuch Creditors, (Oath being made of 


the due Execution thereof) either by an Affidavit 
{worn, or Affirmation made before a Maſter in Chan- 
cery, Ordinary or extraordinary, or before the Com- 

ND : miſſionerg 


74 Commiſſions of Bankrupt, 
miſoners- viva voce; and in caſe of Creditors res 
{iding in Foreign Parts, ſuch Afidavits or. Aſfirma- 
tions to be made before -a Magiſtrate, where the 
Party ſhall be reſiding, and ſhall, together with ſech 
Creditor's Letters of Attorney, be atteited by a pub- 
lick Notary, to vote in the Choice of an Afſignee 
or Aſſignees of ſuch Bankrupt's Eſtate, in the Place 
and Stead of ſuch Creditor. VS Eos 

And where it ſhall appear to the ſaid Commil- 
fioners, or the major Part of them, that there hath 


| been mutual Credit given by the Bankrupt and 


any other: Perſon, or mutual Debts between the 
Bankrupt and any other Perſons, at any Time be- 


fore ſuch Perſon became Bankrupt, the ſaid Com- 


miſfioners, or the major Part of them, or the Aſ- 
fignees of ſuch Bankrupt's Eſtate, ſhall ſtate the 
Account between them, and one Debt may be ſect 
againſt another ; and what ſhall appear to be due 
on either Side, on the Balance of fuch Account, 


and on ſetting ſuch Debts one againft another, and 


no more, ſhall be claimed or paid on either Side 
reſpectively. y | 
And whereas many Abuſes have been committed 


| by pretended Creditors of Bankrupts, it is therefore 


enacted, That if any Perſon at any Time hereafter 
ſhall, before the ating Commiſſioners in any Com- 
miſſion of Bankrupt, or by Affidavit or Affirmation 
exhibited to them, ſwear, depoſe or affirm that 
any Sum of Money is due to him or her from any 
Bankrupt or Bankrupts, which Sum of Money is 


' not xeally due or owing, or ſhall ſwear or affirm, 
_ that more is due, than is really due or owing, know- 


ing the ſame to be not due or owing, and thar ſuch 


Oath or Affirmation is falſe and untrue, and being 


thereof convicted by Indiftment or Information, 
ſuch Perſon ſhall ſufter the Pains and Penalties in- 
fliicted by the ſeveral Statutes made and now in 
Force againſt wilial Perjury, and ſhall alſo be liable 

to 
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to pay double the Sum ſo ſworn or affirmed to be 
due or owing as aforeſaid, to be recovered and le- 
vied as other Penalties and Forfeitures are upon pe- 
nal Statutes after Conviction to be levied and re- 
covered ; and ſuch double Sum ſhall be equally di- 


vided among all the Creditors ſeeking Relief under 
the ſaid Commiſſion. | 


As to who are Creditors in general within the 
Statute, if a Merchant enters into a Judgment, Sta- 


tute or Recogniſance; the Conuſee is a Creditor, 
and mult come in, or elſe he ſhall have no Relief: 
But a Mortgagee is not a Creditor, for he is pro- 


vided for by the Statute; ſo where a Merchant 
pawns or pledges Goods, .and becomes a Bankrupt, 
the Party lending the Money thereon need not come 
in as Creditor, he having Security for the Money in 


his Hands. Where two Perſons are Sureties for 
another, for the Payment of Money, and have 


Counter-Bonds from him to ſave them harmleſs, 
and the Money is not paid at the Day; here, if the 


Sureties pay the ſame, and the Principal after is 
adjudged a Bankrupt, in thar Caſe his Sureties are _ 


Creditors within the Statutes: And if A. is Bail for 


'B. either to bring his Body, or to pay the Con- 


demnation Money, and B. becomes a Bankrupt, 


whereupon 4. pays the Money, he may come in 
as Creditor. 1 Cro. 127. Stone 182. 


_ Where a Plaintiff in an Action recovers Damages, 
&c. againſt the Defendant, and has Judgment, and 
then the Defendant becomes Bankrupt, the Plain- 


tift is a Creditor ; for it is a Debt due to him, and 
Action of Debt lies on the Judgment. Bur the 
Plaintiff that has a Defendant's Budy in Execution, 
who becomes a Bankrupt, it has been held ſhall 


not come in to be relieved by the Statutes. Cr0, 
Eliz. 166. 


It is held that if one truſts a Bankrupt after he 
becomes ſuch, knowing him to be a Bankrupt; or 
rn nM 
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miſſioners- viva voce; and in caſe of Creditors res 
{iding in Foreign Parts, ſuch Afﬀidavits or. Affirma- 
tions to be made before -a Magiſtrate, where the 
Party ſhall be reſiding, and ſhall, together with ſuch 
Creditor's Letters of Attorney, be atteſted by a pub- 
lick Notary, to. vote in the Choice of an Afignee 


or Aſſignees of ſuch Bankrupt's Eſtate, in the Place 


and Stead of ſuch Creditor. OLD Ooh 

And where it ſhall appear to the ſaid Commiſ- 
fioners, or the major Part of them, that there hath 
been mutual Credit given by the Bankrupt and 
any other: Perſon, or mutual Debts between the 


Bankrupt and any other Perſons, at any Time be- 


fore ſuch Perſon became Bankrupt, the ſaid Com- 
miſſioners, or the major Part of them, or the Aſ- 


fignees of ſuch Bankrupt's Eſtate, ſhall ſtate the 


Account between them, and one Debt may be ſet 


againſt another ; and what ſhall appear to be due 


on either Side, on the Balance of ſuch Account, 


and on ſetting ſuch Debts one againft another, and. 
no more, ſhall be claimed or paid on either Side 


reſpectively. 


And whereas many Abuſes have been committed 


by pretended Creditors of Bankrupts, it is therefore 
enacted, That if any Perſon at any Time hereafter 
ſhall, before the ating Commiſſioners in any Com- 
miſſion of Bankrupt, or by Affidavit or Affirmation 


exhibited to them, ſwear, depoſe or affirm that 


any Sum of Money is due to him or her from any 
Bankrupt or Bankrupts, which Sum of Money is 


not xeally due or owing, or ſhall ſwear or affirm, 


that more is due, than is really due or owing, know- 
ing the ſame to be not due or owing, and thar ſuch 
Oath or Affirmation is falſe and untrue, and being 
thereof convicted by Indictment or Information, 
ſuch Perſon ſhall ſufter the Pains and Penalties in- 
liked by the ſeveral Statutzs made and now in 
Force againſt wiliul Perjury, and ſhall alſo be liable 

to 
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to pay double the Sum ſo {worn or affirmed to be 
due or owing as aforeſaid, to be recovered and le- 
vied as other Penalties and Forfeitures are upon pe- 
nal Statutes after Conviction to be levied and re- 


covered ; and ſuch double Sum ſhall be equally di- 


vided among al] the Creditors ſeeking Relief under 


the ſaid Commiſſion, 
| As to who are Creditors in general within the 


Statute, if a Merchant enters into a Judgment, Sta- 


tute or Recogniſance; the Conuſee is a Creditor, 


and mult come in, or elſe he ſhall have no Relief: 
But a Mortgagee is not a Creditor, for he is pro- 
vided for by the Statute; ſo where a Merchant 
pawns or pledges Goods, .and becomes a Bankrupt, 
the Party lending the Money thereon need not come 
in as Creditor, he having Security for the Money in 


-his Hands. Where two Perſons are Sureties for 
| another, for the Payment of Money, and have 


Counter-Bonds from him to ſave them harmleſs, 


and the Money is not paid at the Day; here, if the. 
Sureties pay the ſame, and the Principal after is 


adjudged a Bankrupt, in thar Caſe his Sureties are 
Creditors within the Statutes: And if A. is Bail for 
B. either to bring his Body, or to pay the Con- 
demnation Money, and B. becomes a Bankrupt, 
whereupon 4. pays the Money, he may come in 
as Creditor. 1 Cro. 127. Stone 182. oy 
Where a Plaintiff in an Action recovers Damages, 


Oc. againſt the Defendant, and has Judgment, and 


then the Defendant becomes Bankrupt, the Plain- 


tift is a Creditor ; for it is a Debt due to him, and 
Action of Debt lies on the Judgment. Bur the 
Plainti that has a Defendant's Budy in Execution, 


who becomes a Bankrupt, it has been held ſhall 


not come in to be relieved by the Statutes. Cro, 


£Eliz, 166. 


It is held that if one truſts a Bankrupt after he 
becomes ſuch, knowing him to be a Bankrupt; or 
la 
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ith cafe a Perſon lends Money to a Bankrupt, after 
a Commiſſion ſucd out againſt him, but before ac- 


q'i tual Notice af it, he ſhall not come in to be relieved 
q'4l a3 a Creditor, And if a Debtor to a Bankrupt pays 
| } him his Debt voluntarily, he muſt pay it over again; 
[Wu bur it-is otherwiſe in the Caſe of Payment by Com- 
| \_ pulſion of Law: And when Money is obrained by. 


Fudgment in Action of Debt, and the Plaintiff be- 
comes a Bankrupt, on which a Commiſſion of Bank- 
Ii: rupts is taken out againſt him; though here the 
I'M Sheriff may bring the Money into Court, it ſhal] 
Wiz be paid to the Plaintiff, and not to the Aſſignee of 
3'% the Commiſſion for the Benefit of the Creditors. 
2 Fern, 156. 2 V-ntr. 258. : 


ij If an Executor of a Will becomes a Bankrupt, a 
oa! * Legatee may be relieved as a Creditor: That is, 
g where the Debts are firſt paid, Where.a Merchant's 
a Factor refuſes to come in as a Creditor, but claims 


wl Goods given to him by the Bankrupt in Satisfa&tion' 
| of his Debt, fivce he became Bankrupt, he ſhall 

\ Hot have any Thing in the Diſtribution, A Perſon 

il beyond the Seas conſigned Goods to another then 
| | in good Circumſtances. at London, who before the 

| Goods arrived became a Bankrupt, whereupon be 

 _ conſigned them to another, and the Aſſignees of 

ET the Commiſſion prayed Relief and a Diſcovery, 

and a Trial at Law being dire&ed, whether ſuch 

Confignment veſted a Property in the Goods, a 

Verdict was found for the Afignees; yet it was 

{ Held that Equity would not oblige them to come 

ll; in as Creditors, ir being allowable by any Means 

' to prevent the Goods coming into the Hands of 

: fuch Bankrupt, or the Aſſignees. 2 Vern. 203. 

An Husband Trader, in Conſideration of Mar- 
8 xiage, and of a Portion, gave Bond to his Wife's | 
Ti . Truſtee, to Jeave the Wite 1000/7. or a third Part 
Hi. of his perſonal Eſtate, at her Election, if ſhe ſur- 
lj vived him ; the Obligor became Bankrupt, and it 
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was decreed by the Lord Chancellor Cooper, that 
in Caſe of a Bond given on ſo valuable Confidera- 
tion, the Wife ſhould come in as a Creditor on this 
. Bond ; and what ſhall be paid in Reſpe& thereof, 

1 to be put out at Intereſt, and the Creditors to have 

Wh ſuch Intereſt during the Life of the Husband the 

nar ty and if the Husband ſhould die, living 

the Wite, the Principal Money to be paid to the 

Wife ; but if the Wife died in the Life-time of her 

"Ws Husband, then the Money to be paid the Credi- 
ED tors. Holland and Culliford, 2 Vern. 662. 
IN In a Caſe of this Nature, Lord Chancellor King 

_ was of another Opinion, he conceived that no 
Part of the Bankrupt's Eſtate ſhould be ſtopped, 

| by way of Dividend, the Ad ordering that the 

Bankrupr's Eſtate ſhall be diſtributed within | y 

FE Months ; eſpecially that the Diſtribution ſhould nor | 

E wait, as in the preſent Caſe, for a Debt which i 

E:; was neither debitum in praf-nti, and never might 

i 

b 

| 


be debitum in future, in Regard the Wife might 
die in the Life of the Husband : beſides, the Huſ- 
bard after his Certificate was allow red, might go to 
” Trade again, and become a ſolvent Perlon, able { 
to pay off this Bond, and thereſore in theſe Cafes, F 
it was reſolved, that the contingent Creditor ſhould 
not come in, neither {hould the Morey be reſerved 1 
in Favour of ſuch Contingency. But his Lordſhip 
declared, that though a Debr were eagy co 
when the Obligor became a Bankrupt, yet if th il 
Contingency happened before the Diſtribution ies, | 
then ſuch contingent Creditor ſhould be let in for 
his Debt; ſo if the Contingency happened before 
the ſecond Dividend was made, the Creditor ſhould 
come in for his Proportion thereof, though after the | 
firſt Dividend. Mich. 1728. Caſwell againſt Caſſaner. 
Two Traders entered into Partxuer/hip, and by 
Indenture agreed, that all ſuch Debts as ſhould be 
owing on the joint Account, ſhould be paid out of 
eng 


an EDI 


4 = > 25 ener ————————.. 
_- oh 6 4 Ibadan 9 . oem > re IE 
- h —_—— —_ + — 


_ 
OE EE TH OR 
pe DSS Cs a I 
DR OE T CACSCITI —_ 


— 
—_— 


LOOT 2 - A "_y 
ear rn rr ID n 


Pn IE Ap 


73 Commiſſions of Bankrupt, 

the Joint-Stock, and that the Joint-Stock ſhould not 
be charged with the private or particular Debts of 
either of the faid Partners : They afterwards be- 
came Bankrupts, and a-joint Commiſſion was taken 
_ out againſt them; and the Commiſſioners having 
aligned ail their Eftate to the Creditors on the 
Joint-Stock, 7. S. who was a Creditor to one of 
them, brought his Bill to be admitted into a Share ; 
and it was ordered by the Court, that the Eſtate be- 
longing to the Joint-Trade, as alſo the Debts due 
from the ſame, ſhould be divided into Moieties, and 
that cach Moiety of the Eſtate ought to be charged, 
in the farſt Place, with a Moiety of the Joint-Debts ; 
and If there was enough to pay all the Debts be- 
longing to the Joint- Trade, with an Overplus, then 
ſich Gverplus ſhould be appiied to pay particular 
Debts cf each Partner: Burt in caſe there ſhould 
not appear to be ſufhcient Effects to pay all the. 
joint Debts ; or if either of the Partners had paid 
more than a Moiery of ſuch joint Debts, in that 
Caſe ſuch Partner might come in before the Com- 
miſſioners, and be admitted as a Creditor for what 
he had fo paid over and above his Moiety. Lord 

Craven and Knieht & al, 2 Chan. Rep. 226, 
Where two Perſons were joint Traders, a Com- 
miſſion of Bankruptcy ifſued againſt them ; upon 
which their ſeparate Creditors petitioned that they 
might be let in for their Debts, on the reſpeGive 
ſeparate Eſtates of the Bankrupts, under thar joint 
Commiſſion, the ſeparate Eſtates being of ſmall Va- 
lue, and therefore would not bear the Charge of 
taking cut two new Commiſſions ſeparately : In 
this Caſe the Lord Chancelloy ordered them to be 
let in to prove their {eparate Debts upon the joint 
Commiſſion, they paying towards the Charge of it, 
and directed, that as the Joint or Partnerſhip E- 
ſtate was in the firſt Place to be applied for the 
Payment of the Joint or Partnerſhip Debts ; ſo © 
3 rs lixe 
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how taken ottt by Credito2s. 79 
like Manner the ſeparate Eftate ſhould be, in the 
firſt Place, to pay all the ſeparate Debts ; and with 


Regard to this, the ſeparate Creditors are not to be. 


Jet in upon-the joint Eſtate, until all the joint 
Debts are firſt paid ; nor ſhall the Creditors to the 
Partnerſhip come in for any Deficiency of the joint 


Eſtate, upon the ſeparate Eſtares of ſuch Bankrupts, 


*till the ſeparate Debts are firſt ſaticfhed, Crowder's 
Cale,. 3 Fern. 9706: 

A joint Commiſſion of Bankrupts being taken 
out againſt two Perſons, the Commiſſioners made 


an Aſſignment of the real and perſonal Eſtate of | 


the two Bankropts, or either of them ; afterwards 
the ſeparate Creditors took out ſeparate Commil- 
ſions againſt theſe Bankrupts, and the Commitſhon- 
ers on the ſeparate Commiſſions, aſſigned over the 
ſeparate Effects and Eſtate to other Aflignees; and 


thereupon the Afſignees under ſuch ſeparate Com- 


miſſions petitioned the Court that they might be at 
Liberty to ſue at Law for the ſeparate Eſtate. Lord 
Chaxcellor, I take it, that the Aﬀignment made by 
the Commiſſioners on the joint Commiſſion, paſles 
as well the ſeparate as the joint Eſtate of the rwo 
Partners the Bankruprs, conſequently the Aflignees 


on the ſeparate Commiſſions can make nothing of 
their Action at Law, and I will not ſuffer them to 


fpend and waſte the Eſtate in vexatious Suits there ; 
but if they will join in a Bill in Equity for an Ac- 


count of the ſeparate Eſtate, I will not hinder | 
them, 


It is a Reſolution of Convenience, that the 
joint Creditors ſhall be firſt paid out of the Part- 


nerſhip or joint Eſtate, and the ſeparate Creditors 


out of the ſeparate Eſtate of each Partner; and if 
there be any Surplus of the' Partnerſhip Eſlate, 


| beſides what will pay the joint Creditors, in ſuch 
_ Cafe, the ſeparate Creditors ſhall come in, and fo vice 


verſa the joint Creditors may come in on a Surplus 
ot 
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.of the ſeparate Eſtate: But for the Eaſe of both 
Parties, let it here be referred ro a Commiſſtoner in 
each of the Commiſſions, to take an Account of 


the whole Partnerſhip Effects, and alſo of the ſepa- 


rate Eſtate and Eftects of the Partners; and as to 


' the Surplus of the Partnerſhip Efte&s, beyond what 


will pay the Partnerſhip Debts, and alſo touching 


the Surplus of the ſeparate Eſtate, if there ſhall 


remain any over and above what will pay the ſe- 
parate Debts, each Side ſhall be at Liberty to apply 
ro the Court concerning. the ſaid Surpluſſes. Mich. 
21728. Cook's Cale, 2 Peer Williams Rep. 500. 
Lord Chief Juſtice North ſaid, if there are Ac- 
counts between two Merchants, and one of them 
becomes Bankrupt, the Courſe is not to make the 


other, who perhaps upon ſtating the Accounts is 
found indebted to the Bankrupt, to pay the whole 


that was originally intruſted to him, and to put 
him for the Recovery of what the Bankrupt owes 


| him, into the ſame Condition with the reſt of the 


Creditors; but to make him pay that only which ap- 


_ pears due to the Bankrupt on the Foot of the Ac- 


count : Nevertheleſs, otherwiſe it will be for Ac: 
courts betwixt them after the Time of the other's 


becoming A Bankrupt, if any ſuch there were. 


1 Mod. 215. 

Acts diſcharging Bankrupts ſhall not generally 
diſcharge any Partner in Trade, (except it be on a 
joint Commiſſion) or one jointly bound with the 


Bankrupt. 


CHAP, 


be oh 


Aftignees by whom choſen, &c. $8t 


CHAP. IV, 


Aſſtenees by whom they are choſen of the 
| Bankrupt's Eftate, Commiſſuners to chuſec 
new ones, when may compound Debts, or 
refer Diſputes to Arbitration, what they 
are untitled to, and of Attions brought 
by them, &Cc. E HON 


ND the Statute 5 Geo. 2: c. 30. ordains, 

that the Commiſſioners in any Commiſſion 
of Bankrupt, or the major Part of them authorized, 
ſhall aiſign every Bankrupt's Eſtate and Effects un- 
to ſuch Perſon or Perſons, as the major Part in 
Value of the Creditors, according to their ſeveral 
Debts proved, ſhall then chuſe ; and the Aſſignee 
or Aſſignees lo choſen ſhall be obliged to keep one 
or more diſtinct Book or Books of Account, where- 


in he or they ſhall duly enter all Sums of Money, 


or other Effe&ts, which he or they ſhall have got 


in, or received out of the Bankrupt's Eſtate, to 


which Book or Books of Account every Creditor, 
who ſhall have proved his or her Debt, ſhall at 
ſeaſonable Times have free Reſort, and inſpect the 
ſame as often as he or ſhe ſhall think fit: But ir is 
enacted, that no Creditor, or any other Perſon for 
and on the Behalf of any Creditor, ſhall be per- 
mitted to vote in ſuch Choice of an Aflignee of 
Afſignees ; whoſe Debt, or the Debr of the Perſon 
or Perſons authorizing him to vote, ſhall not amount 
to the Sum of Ten Pounds or upwards. 

Provided that it ſhall and may .be lawful for the 
ſaid Commiſſioners authorized as aforeſaid, or the 
major Part of them, as often as they ſhall ſee 
Cauſe, for the better preſerving and ſecuring the 
IE C3 | Bank- 
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$2 Altignees by whom choſen, 


Bankrupt's Eſtate, immediately to appoint one or 
more Aſſgnee or Aifignees of the Eſtate and Et- 
fects, or any Part thereof ; which Aſſignee or Afſ- 
ſignees, or any of them, ſhall or may be removed 
or diſplaced at the Meeting of the Creditors ap- 
pointed for Choice of Aſſignees, it they or the ma- 
jor Part in Value of them (whoſe Debts amount to 


Ten Pounds or upwards) then preſent, and of ſuch 


Perſons duly authorized, as aforeſaid, ſhall think 


fit ; and ſuch Aſſignee or Aſſignees, as ſhall be fo 
removed and diſplaced, ſhall deliver up and afſign | 


all the Eſtate and Effefts of ſuch Bankrupt, that Þ 
ſhall have come to his or their Hands or Poſſeſſion, Þ 
or which ſhall have been atſigned by the ſaid Com- 
miſſioners, unto ſuch other Aſſignee or Aſſignee: 
who ſhall be ſo choſen by the Creditors as afore- 
ſaid ; and all the Eſtate and Eftets of the Bank- 
rupt, which ſhai} be delivered up or aſſigned, ſhall 
be to all Intents and Purpoſes, as effectually and 


legally veſted in ſach new Aſſignee or Aflignees, 
as if the firlt Aſſignment had been made to him or 


them by the ſaid Commillioners. | | 

And if the brit Aſſignee or Aſſignees ſhall refuſe 
or neglect by the Space of Ten Days next after 
Notice given of the ſaid Choice of ſuch Aſſignee 
or Aſſignees, and of his and their Conſent to ac- 
cept ſuch Aſſignment, ſignified to the firſt Al- 
fignee or Aſſignces by Writing -under his or their 
Hand or Hands, to make ſuch Delivery as afore- 
laid, every ſuch firſt. Aſſignee or Aflſignees ſhall 
forfeit the Sum of Two hundred Pounds, to be di- 
vided and diſtributed ' amongſt the Creditors, to- 
wards Satisfaction of their Debts, in ſuch Manner 
23 the Eſtate of the Bankrupt is or ought to be di- 
vided and diliributed, and to be recovered by 
AGion of Debt, Bill, Plaint or Information in any 


_ of the Courts of Record at Weſtminſter, by ſuch 


Feriun or Perſons, as the major Patt of the Com- 


milltoners, 
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and what tfnt{tled to; $3 
miſhoners, authorized as aforeſaid, ſhall appoint to 
ſue for the ſame, wich full Coſts of Suit; wherein 


no Privilege, Protection or Wager of Law, or more. 


than one Imparlance ſhall in ſuch Caſe be allowed. 

And whereas it may be found neceflary, that 
Aſhgnments of Bankrupts Eftates made by Com- 
miſſioners, or made purſuant to the Choice of Cre- 
ditors, ſhould be vacated, and a new Aſſignment 


or Aſſignments be made of the Debts and Effects 
unreceived, and not diſpoſed by the then Aſſignees, 


to other Perſons to be choſen by the Creditors as 
aforeſaid ; it is therefore enacted and declared, that 
it ſhall and may be lawful to and for. the Lord 


Chancellor, Lord Keeper, or Commiſſioners for the 


Cuſtody of the Great Seal for the Time being, 
upon Petition of any Creditors, to make ſuch Or- 
der therein, as he or they ſhall think juſt and rea- 
ſonable: And in caſe a new Aflipnment ſhall be 


ordered to be made, as aforeſaid, that then ſuch. 


Debts, Eftes and Eſtate of ſuch Bankrupt, ſhall 


be thereby legally veſted in the new Aſlgnee or 


Aſſignees; and it ſhall be lawful for him and them 


to ſue for the ſame in his or their Name or Names, 


and to diſcharge any Action or Suit, or to give any 
Acquittance tor ſuch Debts, as eftectually to all 
Interits and Purpoſes, as the Aſſignee or Aſſignees 
in the former Afhgnment might have done, in cale 


H to new Aſſignment had been made; and the ſaid 


Commiſſioners ſhall cauſe publick Notice to be 
given in the two London Gazettes that ſhall imme- 
diately follow the Removal of ſuch Aſlignce or 
Aſſignees, and the Appointment of avy other Al- 
lignee or Aſſignees, that ſuch Aſſignee or Aſſignees 
is or are removed, and ſuch other Aſſignee or Al- 
lences appointed in his or their Stead, and that 
the Perſons 2s are indebted to the ſaid Bankrupt 's 
Eſtate, do not pay their Debts to ſuch Aſſignee 
or Afipnees as ſhall be removed as aforeſaid. 

G2- . And 
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And to the End that Aﬀignees may nor delay the 
dividing the Eſtates and Effe&ts of Bankrupts, or 
keep the Money lodged with them long in their 
Hands, it is ordained, that before the Creditors 
ſhall proceed to the Choice of an Aſſignee or Aſ- 
{ignees of any Bankrupt's Eſtate, the major Part in 


7108 Value of the Bankrupt's Creditors then preſent 
Tl | ſhall, if they think fit, dire& in what Manner, 
Tl - how, and with whom, and where, the Monies 
= ariling by, and to be received from Time to Time 
Lit out of the Bankrupt's Eſtate, ſhall be paid in and 
4118 remain, until the ſame ſhall be divided amongſt all 
1' 348 the Creditors, as by this A& is directed; to which 
bl Rule and Direction every ſuch Aſſignee or Aſſignees, 
i | afterwards to be choſen, ſhall conform, as often as 
1:11 One hundred Pounds ſhall be got in and received 
' | from ſuch Bankrupt's Eſtate, and ſhall be, and is 
T0 _ and are hereby indemnified for what he or they 
11 | ſhall do in Purſuance of ſuch Direction of the ſaid 
1:8 Creditors, - 
7; 8 ' And whereas the Aſſignees are ſometimes pre- 
FN | vented from making ſuch ſpeedy Dividends of the 
[ Eliate and Effects of Bankrupts, as by the A& is 
| intended, by Reaſon of Debts due, or pretended 


Ry 
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and claimed to be due from ſuch Bankrupts, upon 
long and intricate Accounts or Demands, which 
are diſputed, or not admitted by the Commiſſioners 
i Wy! _ and Creditors to be juſt and tair Debts, and ſuch 
| __ «Claimants are thereby obliged to aſcertain their 
Demands by Actions or Suits in Law or Equity, 
which are oftentimes many Years depending, and 
many other Differences and Difficulties do ariſe 
under Commiſſions of Bankrupts, which might be 
| | determined by Arbitration, if Afſignees had Fower | 
i! WY to ſubmit the fame ; therefore it is enacted, that 
111188 ir ſhall and may be lawtal tor the Aſſignee or Al- 
fignees of any Bankrupr's Eſtate and Etiects, by 
11 and wita the Conſent of the major Part in Value 
| ol 
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and what intitled to, 8 
of the Bankrupt's Creditors, who ſhall have duly 
proved their Debts under ſuch Commiſſion, and 
who ſhall be preſent at any Meeting of the ſaid 
Creditors, purſuant to Notice to be for that Pur- 
pole given in the London Gazette, to ſubmit any 
Difference or Diſpute between ſuch Aſſignee or 
Aſſignecs, and any Perſon or Perſons whatever, 
for or on Account, or by Reaſon or Means of any 


Matter, Cauſe or Thing whatſoever, relating to 


ſach Bankrupt or Bankrupts, his, her or their 
Eſtate or Eftects, to the final End and Determi- 
nation ot Arbitrators to be choſen by the ſaid 
Aſſignee or Aſſignees, and the major Part in Va- 
lue of ſuch Creditors, and the Party or Parties 
with whom they have ſuch Difference, and to per- 
form the Award of ſuch Arbitrators, or other= 
wiſe to agree the Matters in Diſpute between 
them, in ſuch Manner as the ſaid Aſſignee or 
Aſlignees, with ſuch Conſent as aforeſaid, ſhall 
think fit, and the ſame ſhall be binding to all and 


every the Creditors of the ſaid Bankrupt or Bank- 


rupts. 

And it is further enacted, that any Aﬀignee or 
Aſſignees, made or choſen as aforeſaid, ſhall be, 
and is and are hereby impowered, by and with the 
Conſent of the major Part of ſuch Bankrupt's 
Creditors in Value, who ſhall be preſent art a 
Meeting to be had for that Purpoſe, of which 


publick Notice ſhall be given in the Gazette, to 
make Compoſition with avy Perſon or Perſons, 


Debtors or Accountants to ſuch Bankrupts, , where 
the ſame ſhall appear neceſlary. and reaſonable, and 


' to take ſuch reaſonable Part, as can upon ſuch 


Compoſition be gotten, in full Diſcharge of ſuch 
Debts and Accounts ; any Law, or Uſage to the 
contrary notwithſtanding. 


| As to Aſſignees, the conſtant Courſe and Prac- 
tice is to make an Afſlienment of the Debts and 
GD Eſtate 
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36 Aſſignees by whom choſen, 


Eſtate of the Bankrupt to one or more Creditors 
in Truſt for themſelves and the other Creditors; 
avd it has been held, that where a Commiſſion of 
Bankrupt is taken out, the Bankrupt's Goods do 
not thereupon belong to the Commiſſioners, for 
till an Aſſignment thereof is made the Property is 
not transferred out of the Bankrupt: But it is 
ſaid the Aſlignee is in by Relation from the Time 
of the Bankruptcy, ſo as to avoid all melne Acis, 
but not ſo as to be actually inveſted with the Pro- 
perty. 1 Salk. 108, 111; 

It is held dangerous for: Commiſſioners of Bank: 
rupts to aſſign Debts to Aſſignees particularly : 
They may make an Aſſignment to Creditors of 
Money to one, and Corn to another of the Cre-_ 
dirors ; and a Debt due to the Bankrupt may be 
alligned to one of his Creditors for the Payment 
of his Debt, Where a Plaintiff in an Action de- 
| clared that Sir Z#. B. to whom he was indebted 
became a Bankrupt, and certain Creditors bad his 
Debt aſſigned ro them ; and that one of them ac-_ 
cepted Part of this Debt in SatisfaCtion of the 
whole ; the Defendant in this Caſe demurred, be- 
cauſe he had not ſhewed what were the Debts of 
the Creditors, that ſo his Payment might appear 
proportionable thereto: But the Court adjudged ir 
well enough, eſpecially being an Action brought by 
one who is a Debtor ; and the very Aſſignment ts 
a ſufticient Bar againſt the Parties; yet if there bz 
any Surpluſage, *he Defendant hath Remedy ia 
Chancery Gods. 195. 1 Keb.q91. In cale mor? 
be af{ligned to a Creditor than his proper Debr, it 
Is ill ; bur if the ſame be with an mer alia, other 
Debts may be intended, and it is ſufficient, 2 Buljc. 
26. 

A Debt that is due upon a ſimple Contrat may 
be alligned over to the Creditor, but the Allignee 
ſhall have no other Remedy than the Debree bf 
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Bankrupt himſelf had ; and this by Action of Debt» 


or Action of the Caſe: And if the Debror be” 


come a Bankrupt and die, the Aſſignee ſhall not 
have an Action of Debt againſt the Executor, but 


he may bring his Action on the Caſe. The Sta- 


tute does not alter the Courſe of the Law for Re- 


covery of this Debt in any other Manner than the 


Law before allowed ; and does not give more Ad- 
vantage than the principal Creditor had. Cro. Car. 
187, Morgan againſt Greea. 

If an Obligation before the Day of Payment be 
aſſigned by Commiſſioners of Bankrupts to a Cre- 
ditor, altho* the Bond afterwards becomes for- 
feited, the Bankrupt ſhall never after take Advan- 
tage of it, for ali is become a Debt to the Credi- 
tor ; and it is hkewiſe obſerved, that this Diſpolt- 
tion made by the Commilhuners ſaves the Fo: feiture 
of the Obligation, Where a Bond is taken in the 
Name of another to the Uſe ci the Bankrupt, 
the Commiſſioners may aſhgn the fame; and one 
being indebted to a Bankrupt, he and the Bank- 
rupt became bound for this Money to R.S. in 
Truft for the Bankrupt ; airer which a Commiſſion 
of Bankruptcy iilued, and the Debt was aiſgned 


to a Creditor, the Odiigee died, and his Executor 


releaſed the Debt : Neverthcleſs the Creditor 
brought an Action. of Debr for the Money ; and 
it was held that it would lie, becauſe the Intereſt 
in the Debt is transferred to the Creditor by the 
Statute 21 Fac. 1. the Bond being to his Ule, and 
for this the Releaſe is no Bar ; alſo it makes no- 
thing that the Bankrupt himſelf was bound, as the 
Bond was made in Truſt for him. Gerrard gaink 
Aylmer, Paim, 505. 2 Kcb. 202. 

It has been reſolved by the Court of King's 
Benth, that a Bond entered into by a Man's Wite 
aum fola, and all her Debts, are diſcharged by the 
Vaukruptcy of the Husband ; and that Debts due 

G 4 co 
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| to the Wite dum ſola, tho' unrecovered, are aſſign« 
able by the Commiſſioners on the Husband's Bank- 
ruptcy, by the Statute 4 Ann. c. 17, The Words 
of the Clauſe in which A& are, © That the Bank- 
rupt ſhall be diſcharged from all Debts by him 
; on and owing at the Time he became Bankrupt ; 
and then if he be ſued for any ſuch Debt, the 
Act directs, that he ſhall and may plead in gene- 
"ral, that the Cauſe of Action did accrue betore 
he became Bankrupt. 
On arguing this Caſe it was admitted by Parker 
_ C. |]. That Debts due by the Wife, and one due to 
the Wife, whilſt ſole, muſt fall under the ſame Con- 
 fideration : As to which laſt, he ſaid, Suppoſe a Bill 
of Exchange be made to the Wife, dum ſola ; the 
Husband may aſſign it, and the Aſſignee ſhall bring 
the Action in his own Name: And as the Husband 
may ailign ſuch Debts, ſo may the Commiſſioners ; 
for according to the Intention of the Laws con- 
cerning Bankiupts, all thoſe Eftefts and Debts, 
which the Bankrupt could take in, or turn into 
Money, the Aſſignees were deligned to have, in 
as full a Manver, either by Adion or otherwiſe, 
and that in their own Names. And the Bank- 
rupr having been guilty of a Fraud, ſhall nor be 
truſted any more with the Management of his 
Eſtate ; but it ſhall be pur into other Hands, for 
the Safety of his Creditors, ſo that the Bankrupt 
may have no further Intermeddling therewith. 
In the Caſe ot Debts due from the Wite, he 
oblerved, that certainly this is the Husband's Debr, 
_ and the Action mult be brought in the Deber and. 
Detinet ; it is allowed to be the Debt of the Huſ- 
band, afrer Judgment, and it would be hard to 
lay, that a Judgement at Law charged a Man with 
a Debt, who was not chargeable with it when that 
Judement was given againſt bim. The. Perſons 
concerned in this Matter are, 1ſt, The Bankrupt. 
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$: 2dly, The Creditors. 3dly, The Wife. As to the 
* Bankrupt ; it an Aion be brought againſt him 
UE on ſuch Bond, what Execution can the Plaintiff 
is have ? If he takes out a Fieri facias or Elegit, as 
foon as he finds Goods or Lands, the Commiſſio- 
' ners ought to ſeize them ; this wou]d be wholly in- 
effteual; and if he iffue a Capras, it will only 
ſerve to lay the Bankrupt up in Priſon, when all 
his Eſtate, wherewith he ſhould make Satisfaction 
and deliver himſelf, is taken out of his Power ; 
and that is the Reaſon of his being diſcharged, v/z. 
becauſe his Ability to pay is intirely taken from 
him. note Toe 
As to the Creditor, it cannor be for his Benefit 
that this Debt fhould not be within the AG ; for 
the Bankrupt's whole Eſtate will be otherwiſe diſ- 
poſed of, and his Action again the Bankrupt can 
be worth nothing ; but if this Debt be within the 
Statute, then may he come in for his Dividend. 
The Conſequence of the contrary Opinion is, that 
you take from him every Thing wherewith his Debt 
may be paid, and at the ſame Time will nor let 
him in for a Share. Then as to the Wife, ir will 
be a Diſcharge to her, at leaſt a temporary one, 
viz. during the Husband's Life ; but tho' it be not 
neceſlary to give any Opinion upon that, yet TI 
think it will amount to a perte& Releaſe, and 
the Wife will be diſcharged for ever : And no 
Harm can ariſe from this ; for the Creditor is ſup- 
poled to have had his Dividend, and the Debt is 
paid in Conſideration of Law. oy 
_ A Cale indeed may poſlibly be put, where a 
Woman being in Debt, may make over all her Et- 
tects in Truſt, and then marry a Bankrupt, and by 
that Means diſcharge all her Debts, and yet pre- 
ſerve her Eſtate; but that would be a fraudulent 
Conveyance, as again{t Creditors, quoad fo much 
of the Eſtate as would ſatisfy their Debts, ard for 
| FE that 
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that they might have Remedy. Miles againſt I/l- 
liams & Ux, 1 Peer Williams 249. 

A Feme Sole had a Mortgage in Fee for $00 7. 
and married a Tradeſman, who becoming a Bank- 
rupt, a Commiſſion of Bankruptcy was taken out 
againſt him, and the Commiſſioners aſſigned over + 
all his Eſtate : - afterwards the Husband died, and 
the Writings relating to this Mortgage being in the 
Ailignees Hands, the Widow of the Bankrupr 
brought a Bill in Chancery againſt the Aſſignees 
for thefe Writings, and to have the Benefit of the 
Mortgage : I his Cauſe came on to be heard, and 
for its Difficulty was ordered to be ſpoke to again, 
when the Maſter of the Rolls delivered his Opi- 
nion in favour of the Plaintiff the Wife. 

Tho" afterwards, being diſſatisfied therein, he 
ordexed the Decree to be ftayed, and that be 
fhould be attended again by Couniel. Where- 
upon his Honour then gave his Opinion, that in 
eaſe there had been any Articles betore the Mar- 
riage, purporting that this Mortgage Money ſbould 
continue in the Wife as her Proviſion, or ſhould 
be aſſigned in Truft for her, they would have 
been a Specitic Lien upon the Mortgage, and have 
preſerved it from the Bankruptcy : Alſo he held, it 
might have been a Matter ot different Conſidera- 

-tion, it the Aﬀſignees had been Plaintifls in Equity, 
and deſired the Aid thereot to lirip an uvfortu- 
rate Widow of all that ſhe had in the World, to- 
wards the Going of which, this Court would not 
have lent any Alliſtance ; becauſe the Aſſignees 
_ claiming under the Bankrupt Husband, could be 1 in 
' no. berter Plight than the Hushand wouid have 
been ; and it the Husband had ſued for the Mo- 
rey ba Equity, or prayed that the Mortgagor might 
be foreclos'd, it would probably not have compe]- 
led the Mortgagor to pay this Money to the Hul- 
band, without making ſome Proviſion tor his 


Wife g 


and what ftntitled to. 91 


Wife; or at leaſt the Wife, by an Application ta 

the: Court againſt the Husband and the Mortga- 
| gor, might have prevented the Payment of the 
Money to the Husband, unleſs ſome Provilion were 
made for her. 

But in the preſent Caſe, the Widow was Plain 
tiff againſt the Aſſignees, ſo that ſhe, and not the 
Creditors ſought the Aid of Equity; and here be- 
ing in the Mortgage Deed a Covenant to pay the 
Mortgage Money to the Wite, this Debt or Choſe 
in Action was well aſſigned by the Commiſſioners 
to the Aſſignees and velied in them ; Wherefore, 
it the Right ro the Debt was veſted in the Af- 


lignees, as plainly it was, tho' the legal Eſtate of 


the Inheritance of the L atids in Mortgage conti- 
nued in the Wife, yet this was not material, it be- 
| ing no more than a Truſt for the Aſſignees ; like 
the common Caſe, where there is a Mortgage in 


Fee, and the Mortgagee dies, here the Mortgage 


Money belonging to the }xecutor, tho? the Heir 
takes the legal Eſtate by Dilcent, yet he is bur a 


Truſtee for the Exccutor ; for the Truſt of the. 


| Mortgage mult follow the Property of the Debt, 
elſe the Morrgagor would be in a very hard Cale, 
liable to be ſued at Law by the Commitlioners 
upon the Covenant, and alſo in an Ejectment by 
the Wife of the Mortgagee; whereas the latter 
Suit would be injoined in Equity. 

Then it was infilted for the Plaintiff, that there 
was an Agreement entered into b:fore the Marriage 
of the Bankrupt and his Wife, by which the Hul- 
band covenanted to ſettle the Wife in the Manor 
of D. or to leave her 1000 !. within three Months 


afrer his Death : But it appeared by this Agree- 
ment, that the Husband had his Ele&ion al} his 


Liſe-time, and that if the Wite had brought her 
Bill againſt him, ſhe could not have compelled 


him to do the one or the other; nor could the. 


Wite, 
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92 Aſignees by whom choſen, 
Wife, upon ſuch Bill, or otherwiſe, have obliged 
her Husband to give any farther Security for the 
\ Payment of this Money, becauſe ſhe had that Se- 
curity which ſhe at firſt agreed to take, and the 
Court could not better it againſt her own Agree- 
ment. Nevertheleſs upon another Point, . viz. as 
to 200 /. Part of the Wife's Portion, on a Note 
given by the Husband at his Marriage, ſignifying 
his Conſent that the Wite ſhould have the ſame, 
the Court held it was ſpecifically bound thereby, 
ſo that with Reſpect to this only the Plaintiff was 
relieved, and the Bill diſmiſſed as to the reft. Boſ- 
qi againſt Brander, Trin. 1718. 
One Walter Wallingey by Will left to his Niece 
Elizabeth Tayl cur, an Infant, the Sum of 1000 1. 
1vable after the Deceaſe of the Teſtator's Wile, 
and at his ſaid Niece's Ape of twenty Years, if 
ſhe ſhould live ſo long : The Niece when about 
eighteen Years of Age, without the Knowledge or 
Conlent of her Father, married 7. S. being at thar 
_ Time much in Debt, and having gained the young 
Gentlewoman's Conſent by bribing her Maid Ser- 
vant, And foon after the Marriage, J. S. became 
a Bankrupt, and the Commiſſioners of Bankrupt- 
cy made an Aſſignment of all the Bankrupt's E- 
late avd Effects to Aſſignees, in Truſt for the 
Creditors, who exhibited their Bill for this Legacy, 
the Teſtator's Widow being dead, and the Niece 
now above twenty Years ” old, and conſequently 
the Legacy was due; and the Bankrupt had two 
Children by his Wife then living. Upon the co- 
ming on of this Caule before Baron Price, in the 
Abſence of the Lord Chancellor, the Baron in re- 
exrd to Creditors decreed that the Legacy and In- 
tereſt ſhould be paid to the Plaintiffs. 

An Appeal being brought from that Decree to 
the Lord Chancellor Cowper, his Lordfhip declared, 
that toralinuch as the Flaintifts, the Aiſignees in 
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the Commiſſion claimed under the Bankrupt, they 


ought not to be in a better Caſe than the Bankrupt 
himſelf ; and fince, if he had exhibired a Bill for 
this Legacy, the Court would not have allowed it 
him, without obliging him at the ſame Time, to 


make ſome Proviſion for the Wife and Children ; 


ſo for the ſame Reaſon, when theſe claiming under 


the Bankrupt, and who muſt be exactly in the 


{ame Caſe as he himſelf wou'd have been in, come 
for Equity, they ought to do Equity, which would 
be to provide for the Wife and Children of the 
Bankrupt, from whom they derived their Claim. 
Yet with regard to the Intereſt of the Money, 


.as the Bankrupt commonly was allowed to receive 


that, ſo the Aſſignees ought to receive the {ame 


_ during the Bankrupt's Life : Alſo he held, that it 
the Bankrupt's Wite ſhould die without leaving 
Iſſue, then the Bankrupt would have been permit- 
ted to receive the whole Money ; and therefore, in 


fuch Caſe, the Aſſignees ſhould likewiſe be allowed 
to receive it. And it being objected that the 


Aſſignment was made by the Commillioners before 


any Right to the Legacy velted in the Wite, viz. 
betore ſhe was twenty, ſo that at that Time this 
Legacy was not veſted, and by Poflibility might 
never velt, for that ſhe might have died before the 


Age of twenty Years ; the Lord Chancelior laid, 


that was not to be ſo much regarded, becauſe the 
Commiſſioners might make a new Aſiigament, 
tho* it was true it wou'd not help this Bill, ro in- 
title the Plaintiffs ro any Decree thereon ; but how- 
ever, as a Judge had given a contrary Opinion, he 


would take Time to conſider of the Caſe. 


And on the Cauſe's again coming on, it was fur- 


ther obſerved to the Court, that here the Bank- 


rupt had gained his Certificate, and was diſcharged, 
and that the Aſſignment made to the Complainants 


being before the Velting of the Legacy, it they 
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94 Aﬀignees by whom choſen, 
could not now ſupply the Aſſignment, by making 
a new one, the Conſequence was, that the Legacy 
was become veſted in the Bankrupt : To which 
the Chancellor replied, that this not appearing in 
the Pleadings, he could take no Notice thereot. 
Art another Day, the Fact being made appear by 
a Petition, with the Certificate of the Commiſſto- 
ners, ard the Allowance of the Lord Chancellor 
Harcourt annexed, the Court then held, that the 
Commiſſioners could not affign this Poſſibility of 
Right which the Bankrupt had to the Portion, and 
the Afſignees being Plaintiffs in the Bill, and in- 
ticling themſelves under this Aſſignment, which 
was void with Reſpect to ſuch Poſlibility, therefore 
the Bill was diſmiſſed, but without Colts, becauſe 
the Plaintifts were Creditors. : 
After Things had gone thus far, the Wife of 
J. S. by her next Friend, having brought a Bill 
ſetting forth her being ſeduced into this Marriage, 
and her Husband's Bankruptcy, together with the 
Certificate for his Diſcharge, prayed that the Mo- 
_ ney might be put out for her ſeparate Ule for her 
Life, and afterwards for the Children; and the 
Husband putting in his Anſwer to the Bill, where- 
by he declared himſelf ſenſible of his having . in- 
jured his Wife, in Manner above, ſubmitted to 
what was deſired by the Wife's Bill, only he prayed 
the Arrears of Intereſt: On the other Hand, the 
 Alignees oppoſed it, inſiſting that the Commillio- 
ners might ſtill make a new Afſhigament of this, 
which was then and not before veſted. 
By Lord Chancellor Parker ; the Commiſſioners 
have executed their Power, and the Debts, which 
the Husband the Bankrupt owed to the Creditors 
before the Bankruptcy, are now extinCt by Ac of 
Parliament, and this Portion is as a new acquired 
Eitate by the Husband, in Right of this Wite. 
| Wherefore ftince the Husband agrees to the Prayer 
5 OK 
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of the Wife's Bill, which is but a reaſonable Repa- 
ration for the Wrong he has done her; I think it 
juſt to decree the Husband the Arrears of Intereſt, 
deduRting the Coſts, and that the Legacy be laid 
out in a Purchaſe ; and in the mean Time, the 
Wife to have the Intereſt for her ſeparate Uſe, 
ec. and by this Means the whole Legacy was 
ſaved to the Wife. 1 Peer Williams's Rep. 382, 
Jacobſon & al. againſt Williams. 


- 


A Father deviſes a Legacy of 600 /. to his Son, 
payable at twenty-one, and the Son obtains a De- 
cre: for it, and 637 /. is reported due ; but before 
the Money is paid the Son becomes a Bankrupt ;; 
yet the Commiſſioners may aſſign the Legacy and 
Benefit of the Decrze, as was ruled upon a Demur- 
rer in the Caſe of Toulſou and Grout, But if 
the Father, on the Marriage of his Son, covenants 
during his Life, to pay the Son a certain Annuity, 
or ſo much per Aunum, this may not be aſſigned 
on the Son's becoming a Bankrupt, nor ſhall the 

Creditors have the Benefit of the Agreement. 
2 Vern, 194, 432. | 


Of Actions brousht by the Aſſignees for 
Recovery of Debts or Goods of the 
Bankrupt, &c. Gs 


Aſſignees may bring AGions tar Debts due to 
the Bankrupt in their own Naines, cc. For they 
ſhall have the ſame Remedy as the Bankrupt him- 
ſelf might have had againtt his Debtors. Bur if 
the Commiſſion of Bankruptcy be not taken out 
within ſix Years, the Time directed by Law for 
ſuing of Debts, (as it may be fo long and no lon- 
ger, except in the Caſe of Purchalers, when it 
muſt be taken out within the Space of five Years) 
then the Defendant in an Adion may plead the 

2 _ Statute 


96 Aflignees by whom choſen, 
Statute of Limitations : In caſe the Commiſſhon be 
taken out within ſix Years, and the Aſſignment 
made within that Time, the Statute preſerves the 
Debt by the Aſſignment, it being to relieve Cre- 
ditors againſt Fraud, 2 Cro. 105. 1 Saund. 3, 
Tones againſt Pope. 
Where divers Debts were aſſigned to the Plain- 
tiffs, being Creditors, by the Commiſſioners upon 
the Statute 13 Eliz, of Bankrupts; and they ſued 
an Action in their own Names for Debt: It was 
reſolved by the Court that ſuch Action well lies ; 
for it is a Debt transferred to them by Parliament, 
and being upon a Contract, the Defendant waged 
| his Law, and was admitted thereto ; here, though 
the Parliament has transferred the Debt, yet it is 
not any Debt of Record ; bur as the Defendant 
might have waged his Law againſt the Bankrupt, 
ſo he may againſt the Plaintifts. Cro. Jac. 105. 
In an Aſſignment of Debts by Commiſſioners of 
Barkrupts, there is nothing but a naked Thing in 
Action transferred, and no Eſtate or Reverſion to 
which it may be arnexed ; and therefore Privity of 
Contract muſt be transferred, or otherwiſe it wil! 
ſignify nothing : But if a Perſon ſeiſed in Fee 
makes a Leaſe for Years reſerving Rent, and after 
he becomes a Bankrupt, and the Commiſſioners. 
aſſign over the Reverſion and the Rent, there the 
Aſſignees ſhall have an Action of Debt upon the 
Privity of Eſtate and the Privity of the Contract, 
Thursby and Platt, 1 Saund. 240. 4 
The Plaintiff in an Action of Debt, brought 
upon the Statutes of Bankrupts, laid in his Decla- 
ration the Debt dune to him, and that by Force of 
' the Statute aforeſaid his Action accrued ; it was 
excepted to this Declaration, that it was uncertain, 
becauſe it is not exprelied upon what Statute the 
Action is brought : Per Curiam it is good; for 
theſe Words in the Declaration, (vigore Statuti 
| pra- 
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pradifti aftio accrevit) ſhall be referred unto the 
Statute which gives the Action to the Creditors 
upon the Aſſignment by the Commiſſioners, and 
this is only the 1 Jac. 1. c. 15. Theſe are gene- 
ral Statutes, and on that Account Notice mult be 


taken of them. 2 Bulſt. 26, Powel againſt Stuff 


and Timewell. 
A Bond or Obligation was aſſigned by Commiſ- 
fioners, on which the Afſignee brought an Ac- 


| tion of Debt, but without ſhewing the Obligation, 
wherefore it was demurred to. The Court held it 


to be well enough, without ſhewing the ſame in 
Court, as the Plaintift comes in by Ad in Law, 
and hath no Means to obtain the Obligation. C0. 
Car. 209. Gray and Fielder. 2 

In Action of Debt on a Bond to perform Ar- 
ticles for paying Money tor Rent ; the Defendant 


pleaded, that the Plaintiff was a Bankrupt, and_ 


that he the Defendant had paid the Money to the 
Aſſignees of the Commiſſioners of Bankruptcy ; 
which Plea was allowed : Tho” it would be ill be- 
tore Aſſignment is made, for until that is done the 


Debtor is without Defence. On an Judebitatus 
brought by the Plaintift, a Bankrupt, the Defendant. 


prayed to be diſcharged on common Bail, in regard 
the Debts were aſligned, and ſo the Aﬀignees muſt 
bring the Action ; and this Aſſignment may be gi- 
ven in Evidence; the Court thereon diſcharged 
him upon reaſonable Bail, viz. of 100 /. where 
the Debt was 1500 /. Thompſon's Entr. 166. 
3 Keb, 616. 2 Reb. 372. Holt and Scarisbrig. 


\. The Plaintift being a Bankrupt may have Treſ- 


paſs, or Covenant, ec. this is where the Damages 
are uncertain; but any Debt certain is aſſignable 
by the Commiſſioners, and their Aſſignees ſhall 
have an Action for it. Action on the Caſe hes on 
Indebitatus 4fſumpſit, to pay a Debt aſligned by 
the Commiſſioners of Bankrupts ; and it is uſual 


H for 
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for the Aſſignees in the AGtion to declare on a Pro- 
miſe made to themſelves. An Aſſignee ſhall have 
 Trover for the Bankrupt's Goods, which lies of a 
Converhon between the Bankruptcy and Afſign- 
ment ; here if the Goods are ſold by the Bank- 
rupt to another, the Commiſſioners may elect to 
have the Money or Goods. 3 Lev. 192. It has 
been adjudged, that a Sale of Goods by a Bank- 
rupt, after an Ac& of Bankruptcy, is not meerly 
void ; the Contract is good between the Parties, 
but it may be avoided or not avoided by the 
 Cemmillioners and Afignees at Pleaſure ; therefore 
they may either bring Trover for the Goods, as 
ſuppoling the Contrat to be void, or may have 
Debi or Aſumpſit for the Value, which affirms the 

Contract. 3 Salh, 59, Huſſey againſt Fidell,. ” 
| In cafe a Bankrupt makes Payment of a Debt to 
a Creditor, ſoon after he becomes Bankrupt, the 
Aſſignees under the Commiſſion ſhall not be al- 
| lowed to recover this Money back again in an [:- 
debitatus Aſſumyſit, tor they cannot bring ſuch 
Action for the Money, by which they can conſider 
it as received to their Uſe, but muſt bring an Ac- 
tion of Trover for the ſame; and the Reaſon is, 
that they may not inſiſt upon having the Money 
by way of Contract, but as a Tort: Decreed by 
Lord Hardwicke, Mich, 1740. Bourne againlt Dod- 
ſon, Barnardiſt. Rep. 207. 

An Aſſignee under a Commiſſion of Bankruptcy 
died very much in Debt by Bond, &c. and the 
Creditors of the Bankrupt petitioned the Lord 
Chancellor, that the Adminiſtrator of the Aſſignee 
might account before the Commiſhoners, he ha- 
ving ſome of the Bankrupt's Money and Efteas in 
his Hands, thereby to anſwer the Covenant en-_ 
tered into by the Aſſignee for himſelf and his 
Heirs, with the Commiſſioners, duly to account 
for the Bankrupt's Efte&s ; but the Adonis 

| Ge 
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denying the Charge upon Oath, and making Aﬀi- 
davit that there were Debts by Specialty beyond 
the Aſſets left by the Aſſignee, the Court thought 
this proper for a Bill, and not for a ſummary way 
of accounting before the Commiſſioners : And it 
was here ſaid the Order deſired, that the Admini- 
ſtrator of the Aſſignee ſhould account with the 
Commiſſioners, would be of no Uſe, ſince the Cre- 
ditors might notwithſtanding bring their Action or 
Bill in Equity againſt the ſaid Adminiſtrator ; for 
which Reaſons the Lord Chanceilor ordered the 
Petition of the new Aſſignees to be diſmiſſed, and 
directed them to bring their Bill, Mark/and's 
Caſe, Trin. 1729. Tf 
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CHAP. V. 


Of Examinations of Bankrupts, and other 
Perſons,concerning theBankrupt's Trade, 
Dealings, Eſtate and Effefts. 


TDY 1 Fac. 1. c. 15. it upon five ſeveral Procla- 
mations awarded the Bankrupt appears not, 

the Commiſſioners may grant a Warrant to appre- 
hend his Body, and to bring him before the ſaid 
Commiſſioners whereſoever he may be found, to 
be examined by the Commilſttoners, @&c. The 
13 Eliz. c. 7. authorizes the Commiſſioners to call 
before them, by ſuch Proceſs, Ways or Means, as 
they think proper, any Perſons ſuſpeGed of having 
any Goods of the Bankrupr's in their Cuſtody, or 
to be indebted to him, and upon Oath or other- 
wiſe examine ſuch Perſons of the Certainty thereof, 
@c. And by the aforeſaid Statute 1 Fac. 1. ſet. 10. 
in Caſe any Perſon, atcer he hath Warning, does 
not come before the Commiſhoners to be examined, 
having no Excuſe to be allowed by the Commil- 
fioners at their Meeting, they may direct their War- 
rant to apprehend and bring him before them, &c. 
And it being before them he refuſes to be ſworn, 
or to anſwer Interrogatories, he ſhall be committed 
to Priſon by the Commiſhoners until he ſhall ſub- 
mit, and be examined, &c. The Wife of a Bank- 
rupt ſhall be alſo examined by the Commiſſioners, 
and for not coming, or refuſing to be ſworn, &c. 
fall incur the ſame Penalty as other Witneſſes : It 
is likewiſe provided, that ſuch Wirnefles as are 
fent for to be examined, ſhall have their Coſts and 
Charges allowed them at the Diſcretion oh the 
ome 
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Commiſſioners, the ſame to be ratably born by 
the Creditors, according to the Proportion of their 


Debts. 21 Fac. 1. c.19. 


T he Statute 5 Geo. 2. cap. 30. has enacted, that 
it ſhall be Jawful for the Commiſſioners of Bank- 
rupts, or the major Part of them, to examine as 
well by Word of Mouth, as on Interrogatories in 
Writing, all and every Perſon and Perſons againſt 
whom any Commiſſion of Bankrupt is or ſhall be 
awarded, touching all Matters relating to the Trade, 
Dealings, Eſtate and Effe&s of ſuch Bankrupt and 
Bankrupts ; and alſo to examine in the ſame Man- 
ner all other Perſons duly ſummoned before, or pre- 
ſent at any Meeting of the ſaid Commilſtoners, 
touching all Matters relating to the Perſon, Trade, 
Dealings, Eſtate and Eftecis of all and every ſuch 
Bankrupt and Bankrupts, and any A& or Acts of 


Bankruptcy committed by him, her or them, and 
alſo to take down or reduce into Writing the An- 


{wers of verbal Examinations of every ſuch Bank- 
rupt, or other Perſon, had or taken before them as 
aforeſaid ; which Examinations, ſo taken down or. 
reduced into Writing, the Parties examined ſhall 
and are hereby required to ſign and ſubſcribe. 
And if any ſuch Bankrupt, or other Perſon or Per- 
ſons, ſhall refuſe to anſwer, or not fully anſwering 
to the Satisf{aftion of the Commiſſioners, or the 
major Part of them, all lawful Queſtions put to 
him, her or them, by the ſaid Commiſſioners, as 
well by Word of Mouth, as by Interrogatories in 


_ Writing, or ſha!) refuſe to ſign his, ber or their 


Examination ſo taken down or reduced into Writing, 


| (not having a reaſonable ObjeGtion either to the. 


wording thereof, or otherwiſe to be allowed by the 
ſaid Commiſſioners) it ſhall and may be lawful to 
and for the ſaid Commiſſioners, or the major Pare 
of them, by Warrant under their Hands and Seals, 
| H 3 tO 
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to commit him, her or them to ſuch Priſon, as the 
Commiſſioners ſhall think fit, there to remain with- 
out Bail or Mainpriſe, until ſuch Time as ſuch Per- 
ſon or Perſons ſhall ſubmit him, her or themſelves 
to the ſaid Commiſſioners, and full Anſwer make 
to the Satisfaction of the faid Commiſſioners to all 
ſuch Queſtions, as ſhall be put to him, her or 
them as aforeſaid, and fign and ſubſcribe ſuch Ex- 
amination, as aforeſaid, according to the true In- 
tent and Meaning of this AG. 
Provided always, that in Caſe any Perſon or 
Perſons ſhall be committed by the ſaid Commilſio- 
ners for retuſing to anſwer, or not fully anſwering 
any Queſtion or Queſtions put to him, her or them, 
by the ſaid Commiſſioners, by Word of Mouth, or 
on Interrogatories, the ſaid Commiſſioners ſhall, in 
their Warrant of Commitment, ſpecify ſuch Que- 
ſtion or Queſtions. _- x 
And it is further enacted, that the Gaoler or 
Keeper of the Priion, to whom eny ſuch Perſon or 
Perſons ſhall be ſo commitred, ſhall upon the Re- 
quelt of any Creditor or Creditors of the Bank- 
rupt, baving proved his, her or their Debt, under 
the ſaid Commilton, ard producing a Certificate 
thereof under the Hands of the Commiſſioners, or 
the major Part of them, forthwith produce and 
ſhew ſuch Perſon or Perſons ſo committed as afore- 
ſaid to any ſuch Creditor or Creditors requeſting 
the ſame; and in caſe ſuch Gaoler or Keeper of 
ſuch Priſon ſhall refuſe to ſhew, or ſhall not forth- 
with produce the Perſon or Perſons ſo committed, 
and being in his actual Cuſtody at the Time of _ 
ſach Requeſt, to ſuch Creditor or Creditors of the 
ſaid Bankrupt, requeſting to ſee ſuch Perſon or 
Perſons committed as aforeſaid, the ſaid Gaoler 
and Keeper of ſuch Priſon ſhall forfeit for his wil- 
{u} Refuſal or Negle& the Sum of 190 J. for hy 
=:-5$ | Uls 
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and Commitments, 103 


Uſe of the Creditors of ſuch Bankrupt, to he re- 
covered by Aftion of Debt in any of the Courts 
of Record at Weſtminſter, in the Name or Names 
of the Creditor or Creditors requeiting the Sight of 
ſuch Priſoner. : | 
In Feakils Caſe, on his Examination the Com- 
miſſioners of Bankrupt committed him for refuling 
to ſwear, &c. upon a Commiſſion taken out againlt 
Thompſon ; here it appeared he had ſworn, that he 
had none of the Bankrupt Thompſon's Eftate in 
his Hands, but he would not anſwer whether any 
of the ſaid Eſtate came to his Hands before the 


_ Commiſſion ſued out, ec. having received his own 


Debt before ; and it was reſolved by the Court he 
is not compellable to ſwear ſo, upon 1 Fac. 1. c. 15. 
And then he was committed by 4. and B. Com- 
miſfioners, whereas the Commillion was directed to 
A. B. and others, and it did not appear that 4. 
and B. were a Majority, or a Quorum, which is 


ill ; whereupon he was diſcharged, but at the 


ſame Time was told that he muſt anſwer direGly 
to ſuch Queſtions as were put to him, in order to 


_ the Diſcovery of the Bankrupt's Eſtate and Et- 


fects, or elſe he was liable to be committed. 
3 Keb. 837, between the King and Feakill. 

 APerſon being committed by Commilhioners of 
Bankrupts, was brought to the Court of King's 
Bench by Habeas Corpus, and upon Debare abour 
the Return, it was agreed that Commiſiioners ha- 
ving once examined a Man cannot examine him 
again, unleſs it be upon a new Commillion : But 


| tho' one is examined by the Commiſſioners touch- 
ing the Bankrupt's Eſtate ; yet he may be re-ex- 


amined in Chancery, and a Bill for a Diſcovtry of 


_ the ſame Matter is allowed to be filed againſt the 
Party. 2 Show. 102. 2 Chan. Caf. 73. 


Ha: One 


104 Eraminations of Bankriupts, 


One Ballard bought of Portman Jewels and 
Plate, &c. for a valuable Conſideration paid ; Port- 
2a became a Bankrupt, and a Commiſſion was 
ifſued againſt him, and the Commiſſioners examined 
Bullard rouching the Goods, what they were, and 
the Vajue. of them: But on Pretence that he did 
not anſwer, the Commiſttoners committed him, 
and on a Habeas Corpus he was delivered ;'the 
Interrogatories put by the Commilſſoners being as 
to the Time, ec. to his Remembrance, and that 
he could poſitively anſwer ; yet by Conſent he 
was again to attend and be re-examined, 

After this Perrat an Aſſignee brought his Bill 

zpainſt BaYard to have his Anſwer in Chancery, 
where he pleaded that he had no Goeds of Port- 
7:48 but ſuch as ke really bought before the Com- 
' miſſion iſſued, and that he had no Notice of any 
Act or Thing done by Portman whereby he was a 
Bankrupt, but truly paid for what he bought : It 
was then objected he ought to anſwer the Time 
of the Bankruptcy, or elſe the Statutes againſt 
Bankrupts will be to little Purpoſe, The Lord 
Chancel/or held the Plea good; and ſaid it was 
an infallible Rule, that a Purchaſer for valuable 
Conſideration, ſhall never without Notice diſcover 
any Thing to kurt himſelf. 

But as to the Point of Bankruptcy, whether the 
Deſendant bzing formerly examined by the Com- 
milttoners on Oath, he ſhould be put to anſwer 
the ſame Matter here, the Chancellor was of Opi- 
nion that he ſhould ; and the other Point being 
clear, there was no Debate on that, Perrat againit. 
Ballard, 2 Chan. Caf. 72, 73. 

A. Bill in Chancery may be exhibited agoinl Re- 
ceivers authorized by Commiſſioners of Bankrupts, 
$0 be examined and bring them to Account. 
+ Chan. Caf. 232, A Bill was brovght by the Al- 

ET ſignees 
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and Commitments, Tos 


fgnees of Commiſſioners to have an Account of 
the Bankrupt's Eſtate: The Defendant pleaded 
that he was Servant to the Bankrupt, and had gi- 
ven an Account of all to his Maſter, and likewiſe 
had been examined before the Commiſſioners upon 


| the whole Matter ; but the Lord Chancellor over- 


ruled this Plea, and ordered that he ſhould anſwer. 
2 Ventr. 335. Anouymus. | 

In a Caſe where A. was bound in a Bond to B. 
payable on a certain Day then next, A. in the 


mean Time becoming a Bankrupt, B. before the 


Day takes out a Commiſſion of Bankruptcy againit 


| him, and the Commiſſioners having ſummoned his 


Wife, would have examined her touching the Time 


and Manner of A.'s being a Bankrupt, but ſhe re- 


fuling to make any Diſcovery, they committed 


| her : And ſome of A.'s Creditors who came in un- 


der the Commiſſion, and paid their Contribution 
Money, impriſoned 4. the Bankrupt for the Debt 
which they ſought Relief for by the Commiſſion ; 
and upon the Petition of the Bankrupt and his 
Wife diſclofing theſe Matters, and hearing Coun- 


fel on both Sides, 


It was reſolved by the Lord Chancellor Parker, 
that the Wife of the Bankrupt cannot be examined 
againſt her Husband relating to his Bankruptcy. 


She by the Common Law may not be a Witnels for 


or againſt her Husband ; and tho* the Statute of 
21 Jac, 1. empowers the Commiſſioners to exa- 
mine the Wife touching any Concealments of the 


| Goods, Effetts or Eſtate of the Bankrupt ; yer 


neither does that or the later Statutes extend to 
examining the Bankrupt's Wife touching his Bank- 
ruptcy, and how or when he became a Bankrupr. 
And it was ſaid by the Court, that until the Statute 
5 Geo. 1. c. 24. concerning Bankrupts, the Com- 
miſſioners could not examine the Bankrupt himſelf 

IG- 


104 Examinations of Bankrupts, 


One Ballard bought of Portman Jewels and 
Plate, &c. for a valuable Conſideration paid ; Porz- 
manu became a Bankrupt, and a Commiſſion was 
ifucd againſt him, and the Commiſſioners examined 
Ballard rouching the Goods, what they were, and 
the Value of them: But on Pretence that he did 
not anſwer, the Commiſſtoners committed him, 
and on a Habeas Corpus he was delivered ; the 
Interrogatories put by the Commiſſioners being as 
tro the Time, ec. to his Remembrance, and that 
he could pokitively anſwer ; yet by Conſent he 
was again to attend and be re-examined, gs 

Afrer this Perrat an Aſſignee brought his Bill 
againſt BaZard to have his Anſwer in Chancery, 
where he pleaded that he had no Goods of Port- 
7:43s but ſuch as ke really bought before the Com- 
miffion iſſued, and that he had no Notice of any 
Act or Thing done by Portman whereby he was a 
Bankrupt, but truly paid for what he bought : It 
was then objected he ought to anſwer the Time 
of the Bankruptcy, or elſe the Statutes againſt 
 Bankrupts will be to little Purpoſe. The Lord 
Chancel/or held the Plea good; and faid it was 
an infallible Rule, that a Purchaſer for valuabie 
Conſideration, ſhall never without Notice diſcover 
any Thing to butt himſelf. 

But as to the Point of Bankruptcy, whether the 
Deſendant being formerly examined by the Com- 
mittoners on Oath, he ſhould be put to anſwer 
the fame Matter here, the Chancellor was of Opi- 
nion that he ſhould ; and the other Point being 
clear, there was no Debate on that. Perrat againit 

Ballard, 2 Chan. Caf. 72, 73. i, 

A Bill in Chancery may be exhibited againſt Re- 

_ ceivers authorized by Commiſſioners of Bankrupts, 
zo be examined and bring them to Account. 
+ Chan. Caf. 232, A Bill was brought by the Al- 

; ſigns 
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and Commitments. I05 


fignees of Commiſſioners to have an Account of 


the Bankrupt's Eſtate: The Defendant pleaded 


that he was Servant to the Bankrupt, and had gi- 


ven an Account of all to his Maſter, and likewiſe ' 


had been examined before the Commiſſioners upon 
the wnole Matter ; but the Lord Chancellor over- 


ruled this Plea, and ordered that he ſhould anſwer. 


2 Ventr. 335. Anonymus. 

In a Caſe where A. was bound in a Bond to B. 
payable on a certain Day then next, A. in the 
mean Time becoming a Bankrupt, B. before the 


Day takes out a Commiſſion of Bankruptcy againit 


him, and the Commiſſioners having ſummoned his 
Wife, would have examined her touching the Time 
and Manner of 4.'s being a Bankrupt, but ſhe re- 
fuling to make any Diſcovery, they committed 
her : And ſome of A.'s Creditors who came in un- 


der the Commiſſion, and paid their Contribution 


Money, impriſoned A. the Bankrupt for the Debt 


which they ſought Relief for by the Commiſſion ; 
and upon the Petition of the Bankrupt and his 


Wife diſcloſing theſe Matters, and hearing Coun- 
fel on both Sides, 


It was reſolved by the Lord Chancellor Parker, 
that the Wife of the Bankrupt cannot be examined 


againſt her Husband relating to his Bankruptcy. 


She by the Common Law may not be a Witnels for 
or againſt her Husband ; and tho* the Statute of 
21 Jac. 1. empowers the Commiſſioners to exa- 


mine the Wife touching any Concealments of the. 


Goods, Eftedts or Eſtate of the Bankrupt ; yet 
neither does that or the later Statutes extend to 
examining the Bankrupt's Wife touching his Bank- 


ruptcy, and how or when he became a Bankrupt. 


And it was ſaid by the Court, that until the Statute 
5 Geo. 1. Cc. 24. concerning Bankrupts, the Com- 
miſſioners could not examine the Bankrupt himſelf 

re- 


| 
| 
| 


106 Examinations of Bankrupts, 


relating to his Bankruptcy, and that in this AR 
there is no Clauſe enabling them to examine the 
Bankrupt's Wife againſt her Husbanrd ; and tho? 
the Warrant of Commitment of the Wife was pro- 
duced, by which it appeared that the Commiſſio- 
ners had committed her as well for retuſing to dif- 
cover the Goods and Efte&s of the Bankrupt, as to 
_ difcover the Time and Manner of his Bankruptcy ; 
yet one of the Reaſons for committing the Wife, 
being for not diſcovering how and when her Huf- 
band was a Bankrupt, and ſhe being to continue in 
Priſon till ſhe ſhould make this Diſcuvery, the Lord 
Chancellor was of Opinion the Commitment was 
 Hlegal, and that ſhe ought to be d:[charged ; and it 
| was ordered ſhe ſhould be diſcharced accordingly. 
As to the ſecond Point it was ruled, that ſuch of 
the Bankrupt's Creditors, as came in under the 
Commiſion by which all the Bankrupt's Eftate, 
both Real and Perſonal, (by Means whereof .he 
ſhould pay his Debts) was ſeiſed, ſhould not be al- 
lowed to imprifon the Bankrupt for not paying 
thoſe Debts : Wherefore the Lord Chancellor ſaid 
they would order the Bankrupt to be diſcharged 
out of Cuſtody, as to any Adion brought by 
thoſe who had come into the Commiſſion of Bank- 
ruptcy, and had ſought Relief thereby. And al- 
tho' it was objeted by Mr, Mead, that the Bank- 
rupt ſhould not be diſcharged until he had per-_ 
Hfefted his Examination : The Court held the con- 
trary ; it not appearing that the Bankrupt was in 
Contempt, or had refuſed to be examined ; and if 
he had, when the Commiſſon of Bankruptcy *was 
rregularly ſued out, there ought not to be any 
Proceedings upon it by way of examining the 
Bankrupt, or otherwiſe, James's Caſe, Hill, 1719. 
t: Peer Williams 610. en 7 


It 


and Commitments. — 107 


T: has been held, that if two Perſons refuſe to 
be examined, and the Commiſſioners make a joint 
Commitment, it is not good ; and if it be until 
they conform, and upon the Return of the Habeas 
Corpus, "tis not averred that they were obſtinate, it 
is ſaid to be ill, Penrice againlt Jing, 29 Car. 2. 
Where a Perſon is committed by the Commiſſoners 
of Bankrupts, for refuſing to be examined, @&c. 
until he ſhall be diſcharged by due Courſe of Law, 
or ſubmits to the Authority of the Commiſſioners, 
*tis a void Commitment; for it ſhould be till he 
hath anſwered the Interrogatories, or ſubmits him- 
ſelf to be examined by the Commiſſioners, 1 Salk. 
351, 348, Holliuſhed's and Bracy's Cales, 5 Mod. 
369. See more cap. 11, - 


103 Of Committioners Power, 


CHAP. VL 


The Power of the Commi Seoners i 1}; ſeizing 
the Bankrupt s Eftate, what Perſons are 
allowed for diſcovering, and Penalty of. 

concealing the ſame. 


T* any Perſons who are ſuſpected to have Goods, 
&c. of the Bankrupt, do not upon their Exa- 
mination diſcover the whole Truth, they forfeit 
double the Value of the Goods, to be levied by 
the Commiſſioners on the Lands, Tenements, Goods 
and Chattels of ſuch Perſons, &c. and to be diſtri- 
buted or employed for the Satisfaction and Payment 
of the Debts of the Creditors. Alſo in caſe any 
Perſon or Perſons do fraudulently claim, demand or 
detain any of the Bankrupt's Goods or Effetts, 
other than ſuch as he or they can prove to be be- 
longing to him or them for Money paid, or other 
juſt Cogytitns be or they ſhall forfeit and loſe 
double as much as ſhall be ſo claimed, demanded or 
detained, &c, Strat, 13 Eliz.c., 7. 

And by the 21 Tac. 1. c. 19. where a Bankrupt 
fraudulently conveys away his Goods, to hinder 
the Execution of the Statutes, or delay his Credi- 
rors, &c. or cannot make it appear ts the Com- 
miſſioners that he hath ſuſtained ſome caſual Loſs, 
whereby he became diſabled, he ſhall be indicted, 
&c. And there having been ſome Doubt conceived, 
whether the Commiſſioners of Bankruptcy in caſe 
of Reſiſtance, have Fower by the former Laws to 
breax open, or cauſe to be broken, the Houſe or 
Houſes of the Bankrupt, which if they have not, 
the Remedies given by Law will be of little Eftect ; 
therefore this Statute has ordained, that in the Ex- 


ecution 


in ſeizing Bankrupts Ces. 109 


ecution of the Commiſſion of Bankruptrs, it ſhall 
be lawful to and for the Commiſſioners, or the 
greater Part of them, or any other Perſon or Per- 
ſons, Officer or Officers, by them or the greater 
Part of them, to be deputed and appointed by their 
Warrant or Warrants under their Hands and Seals, 
to break open the Houſe or Houſes, Chambers, 
Shops, Warehouſes, Doors, Trunks or. Cheſts of 
the ſaid Bankrupt, where the Bankrupt, or any of 
his or her Goods or Eſtate ſhall be, or reputed to 
be; and to ſeize upon, and order the Body, Goods, 


 Chattels, ready Money, and other Eſtate of ſuch 


Bankrupt, as by the ſaid former Laws are limited 
and appointed, whether it be by Impriſorment of 


his or ber Body, or otherwile, as the ſaid Commil- 
| ſioners, or the greater Part of them ſhall think 


meet. | 

Now according to this Statute, the Commiſſion= 
ers may break open. the Houſe of a Bankrupt ; 
though it is the Opinion of fome, that if rhe Bark- 


Tupt convey his Goods to his Neighbour's Houle, 


the Commilhtoners may nor break open the Houle, 
but it is ſaid the Sheritt may, becauſe he is a {worn 
Officer of the King's; and the Commiſſioners may 
break open the Booth of another to come at the 


Bankrupt's Gonds: It is however made a Quatre, 
_ if the Commiſſioners may not now break open any 


Houſe, Shop or Room, where the Bankrupt or his 
Goods are, although they are in the Houſe of a 
Stranger ; yet it ought to be with great Caution, 
for this Part of the Statute is very penal, and fia!l 


be taken ſirictly. Gooding 59. 


By the 5 (z*0. 2c. 30. a:l and every Perfon and 


Perſons, who ſhall at any Time afrer the Time al- 


lowed to a Bankrupt to ſurrender and conform, 

voluntarily cone, and make Diſcovery of any 

Part of the Bankrupt's Eſtate net before come to 

the Knowledge of the Commiſſioners or the At-_ 
| wy | | ſipreve, 
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10 Of Commiſſioners Power, &c. 
Fegnees, either to the ſaid Aſfignees, or to the ſaid 


| Commiſſioners authorized, or the major Part of 


them, ſhall be allowed five Pounds per Centum, 


' and ſuch further and other Reward, as the Aﬀgnees 


and the major Part of the Creditors in Value pre- 
ſent at any Meeting of the Creditors, ſhall think 
fit, to be paid out of the neat Proceed of ſuch 


| Bankrupt's Eſtate, that ſhall be recovered on ſuch 


Diſcovery, which ſhall be paid to the Perſon or 
Ferſons fo diſcovering the ſame, by the Aﬀipree or 
Aſfgnees of ſuch Bankrupt's Eſtate ; and the Aſ- 
fignee or Aſſignees fhali be allowed the ſame in 


their Accounts. 


And for the better Diſcovery of the Eſtate of a 


Bankrupt, it is enated, T hat all Perſons who ſhall 


have accepted of any I ruſt or Truſts, and ſhall wil- 
fully conceai or protect any Eſtare Real or Perſonal, 
of any Perſon or Perſons becoming Bankrupt, from 
his, her or their Creditors, and ſhall not within 
forty-two Days next after ſuch Commiſſion ſhal] it- 
ſue forth, and Notice thereof given in the London 
Gazette, diſcover and diſcloſe ſuch Truſt and Eſtate 
in Writing to one or more of the Commilitoners or 
Aſſignees of ſuch Bavkrupt or Bankrupt's Eſtate, 


and likewiſe ſubmit themſelves to be examined by 
the Commiſſioners, in and by the ſaid Commiſſion 


authorized, or the major Part "of them, if thereunto 
required, and truly diſcover the ſame, ſhall forfeit 
the Sum of 100 /. and double the Value of the E- 
ſtate either real or perſonal ſo concealed, to and for 


the Uſe and Benefit of the Creditors, to be recovered 


by Action of Debt in any of the Courts of Record 
at Weſtminſter, in the Name of the Aſﬀgnee or 
Aſſignees of the ſaid Commiſſioners, in which Cale 
full Coſts ſhall be allowed to either Party. 
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Of the Sale and Diſpoſal, &c. x15 


CHAP. VI. 


Of the Sale and Diſpoſition of Lands and 
Goods of Bankrupts by Commiſſioners ; 
and the Redemption of Lands mortgaged, 

_ and of Truſts, Settlements, &c. 


HE Statute 13 Eliz. c. 7. ordains, that the 
JF Commiſſioners ſhall have full Power and Au- 
thority to take, by their Diſ:retions, ſuch Order 
and Direction with all the Bankrupt's Lands or 


Tenements, and Hereditaments, as well Copy or 


Cuſtomary-hold as Freehoid, which he or ſhe {hall 


have in his or her own Right, before he or ſhe 
became Bankrupt; and alfo with all ſuch Lands, 
Tenements and Hereditaments, as ſuch Perſon ſhall 
have purchaſed or obtained for Money, or other 
Recompence jointly with his Wife, Children cr 


_ Child, to the only Uſe of ſuch Bankrupt or Bank- 


rupts, (called here Offender or Offenders) or of or 
for ſuch Uſe, Intereſt, Right or Title, as ſuch 
Bankrupt fſhail then have in the ſame, which he or 


_ ſhe may lawfully depart withal, or with any Perſon 


or Perſons, of any Truſt to any ſecret Uſe of ſuch 
Bankrupt or Bankrupt ; and alſo with his or her 
Money, Goods, Chattels, Wares, Merchandizes 
and Debts wherefocver they may he found or 


known, and cauſe the ſaid Lands, Tenements and 


Annuities, Fees, Offices, Goods, Chattcls, V/ares, 
Merchandizes and Debts to be ſearched, viewed, 
rented and appraiſed to the beſt Value they may, 
and by Deed indented, inrolled in one of the Courts 


© of Record, to make Sale of the {aid Lands, Tene- 


ments and Hereditaments, and of all Deeds, Wri- 
tings and Evidences touching only the ſame, belong- 
ing to ſuch Bankrupt or Bankrupts ; and alſo of ali 
I Fees 


SO W— — _— 


112 Of the Sale and Diſpoſal 


Fees, Annuities, Offices, Goods and Chattels, or 


otherwiſe to order the fame for true SatisfaCtion 
and Payment of every of the Creditors, according 
to the Quantity of his or her Debts; and that 
every Order, Bargain and Sale, and other Things 
done by the ſaid Commiſſioners ſo authoriſed as a- 
forefaid, ſhall be good and efteftual in the Law, to 
all Intents and Yurpoles, againſt the ſaid Bankrupt 
or Backrupts, his or their Wife or Wives, Heir and 
Heirs, Child and Children, and ſuch Perſon or 
Perſons as by ſuch joint Purchaſe, with the ſaid 
Bankrupt or Bankrupts as aforeſaid, have or ſhall 
have any Eſtate or Intereſt jin the Premiſſes ; and 
againſt all other Perſon or Perſons, claiming by 
from or under ſuch Bankrupt or Bankrupts, by any 
ACE or Acts had, made or done, after he or they 
ſhall become Bankrupt as aforeſaid ; and alſo againſt 


the Lords of the Manors, whereof the ſaid Copy- 


boid or Cuſtemary Lands have been hoiden, their 
Heirs ard Aſſigns, and every of them. No 
Provided always, and it is enacted, T hat all and 
every Perſon or Perſons, to whom any ſuch Sale of 
Copyhold or Cuſtomary Lands or Tenements ſhall _ 
be made, ſha}l before they or any of them ſhall en- 
ter or take any Profits of the ſame Lands or Tene- 


ments, agree and compound with the Lords of the 


Manors of whom the ſame ſhall be holden, for 


ſuch Fines or Incomes as heretofore have been moſt 


uſual and accuſtomed to be yielded or paid there- 
fore; and that upon every ſuch Agreement or Com- 
polirioy, the ſaid Lords for the Time being, at the 
next Court to be holden at or for the ſaid Manors, 
ſhall not only grant to the ſaid Vendee or Vendees, 
upon Requeſt, the ſame Copyhold or Cuſtomary 
Lands or Tenements, by Copy of Court-Roll of 
the ſaid Manors, for ſuch Eitate or Intereſt as to 
them ſhall be fold, and reierving the ancient Rents, 


Cuſtoms and Services; but alla in the ſame Court 
| CE ne 
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«dmit them Tenants of rhe ſaid Copyhold or Cu- 
ftomary Lands, as other Copyhoiders . of the ſame 
Manors have been wont to be admitted, and to re- 
ceive their Fealty accordingly, 
And it is further enacted, That it any Perſon or 
Perſons, who is or ſha}l be publiſhed and declared 
to be a Bankrupt within this Act, ſhall at any T ime 
after purchaſe any Lands, Tenements or Heredita- 
ments, Freehold or Copyhold, Offices, Fees, Goods 
or Chattels ; or that any ſuch Lands, Tenements or 
Hereditaments fball deſcend, revert, or by any 
Means come to any ſuch Perſon or Perſons being 
Bankrupt as aforeſaid, before ſuch Time as their 
Debts due to their Creditors ſhall be fully ſatisfied 
and paid, or otherwiſe agreed for; that then the 
faid Lands, Tenements and Hereditaments, as well 
Freehold as Copyhold, Offices, Fees, Goods and 
Chatrels, ſhall by Virtue of this Act be by the (aid 
Commiſſioners, or the major Part of them, bar- 
pained, ſold, extended, diſpoſed and uſed, for and. 
towards the Payment of the {1id Creditors, in {uch 
Manner and Form, as other the Lands, Tenements 
or Hereditaments, Freehold or Cops bold. Offices, 
Fees, Goods and Charrels of the {2'! Bankrupts, 
which they had when they were fiilt declared to 
be Bankrupts, (660!d or might have beer vargained, 
ſold, diſpoſed or uſed, by Virtue of this Act. 
Provided that tiis AR {hail no exterid to any 
Lands. Tenements or Herediraments, Freehold or 
Copyioid, which heretofore have been granted 
or aſured by any ſuct, Bankrupt, or hereafter 
Tall be aſſured by any Barkrune before he be- 
comes a Bankrupt; fo alwavs that ſuch Aſſurance 
be made boa fide, ard not ro the Ule of the 
Pankrupt himſelf only, or of his Heirs; and that 
the Perſon to whoſe Uſe ſuch Aſſurance hath 
been or ſtall be made, be not, at or before the 
making of the ſaid Aſſurance, privy or conſenting 
t@ 
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to the fraudulent Purpoſe of any ſuch Bankrupt 
to deceive his Creditors. | Tu 

By the 1 Jac. 1. c. 15. if any Perſon who ſhall 
be a Bankrupt, ſhall convey, or cauſe to be con” 
veyed. to any of his Children, or other Perfons, 
any Lands, Tenements, Goods or Chattels; or 
transfer his Debts into other Mens Names, except 
upon Marriage of a Child, (both the Parties mar- 
ried being of the Age of Conſent) or ſome valua- 
ble Conſideration, the Commiſſioners may fell, grant, 
demiſe, or diſpoſe of them, in as ampie Manner as 
if the ſaid Bankrupt had been actually ſeiſed or 


_ polleſſed thereof, or the Debts were in his own 


Name of the like Eltate or Intereſt, to his or their 
own Uſe, at ſuch Time as he or fhe became a 
Bankrupt, And the Commiſſioners of Bankrupts 


may grant and aſſign, or otherwiſe order and dil- 


poſe all or any of the Debts due to the Baukrupt, 
from what Perſon or Perſons ſoever, whether by 


Bill, Bond, Statute, Recognizance, Judgment or 


Contract, to the Uſe of the Creditors, by which 
Aſſignment or Diſpoſal, the Property, Right and 


Intereſt of the Debts, ſhall be veſted in the: Perſons 


to whom granted, aiſigned or ordered by the faid 
Commiſſioners, as fully to all Intents as if to them 
originally made or due; and the ſaid Debts fſhal! 


not be recovered or releaſed by, or attached for 
the Debt of the Bankrupt, but the Aſſignees, &c. 


ſhall have like Remedy in their own Name as the 


Bankrupt had. 
And by 21 Fac. 1. c 19. the Commiſſioners, or 


the greater Part of them, may grant, bargain and 


ſe!} any Lands whereof the Bankrupt is ſeiſed in 
Tail, in Poſſeſſion, Reverſion or Remainder, and 
whereof there is no Reverſtion or Remainder in the 


King, his Heirs or Succeflors, of the Gift or Pro- 
vihon of the King, his Progenitors, Heirs or Suc- 


ceſlors, which Grants, Bargains and Sales ſhall bind 
ie | | the 
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the Hive in Tail, and all others, whom the Bank- 


rupt, by common Recovery, might cut off or debar. 


Alſo it is enaced by the ſame Statute, that if the 


| Bankrupt hath granted any Lands, Goods, Chattels 
or other Eſtate, to any Perſons, upon Condition to 


be void upon Payment of Money, or other Per- 
formance, at a Day to come, the Commiſſioners be- 
fore the Time of Performance may, under their 
Hands and Seals, appoint one to tender the Money, 
or make other Performance, according to the Na- 
ture of ſuch Condition, as fully as the Bankrupt 
might have done, and may aſter fell the Lands, 
Oc. EIS 

And whereas Bankrupts commonly betore they 
become fo, convey their Goods upon good Conti- 


deration, and yet continue the Poſſeſſion of them, 


and are reputed the Owners thereof; it is enacted, 
that if at the Time of the Bankruptcy, they have 
in their Poſſeſſion, Order, or Diſpoſition, as Own- 
ers, the Goods of others, with their Conſent, the 
Commiſſioners may ſell them for the Benefit of 
the Creditors, in like Manner as any other Part of 


the Bankrupt's Eſtate. 


As to the Sale of Lands of a Bankrupt in his 
own Poſleſſion, at the Time of his becoming Bank= 
rupt; the Caſe of Allen in the Chancery, 1 Fac. 1, 


tb very remarkable, and one of the greateſt in all 


our Books, which was as follows: Edwards a Citi- 
zen of York, that had born the Office of Sheriff 


there, beivrg indebted to Allen, Haberſley and 


others, of London, for Wares fold, became a Bank- 


rupt; upon which A/l:u and Haberſley, and ſome 


other Creditors of Loudon, by a Petition to the 
Lord Chancellor, procured a Commiſion vpon the 


Satute of Bankrupts againſt the ſaid Edwards, di- 


rected” to certain Commiſſioners therein named. 
The Commiſſioners, by Deed of Bargain and Sale 

inrolled, ſold all the Bankrupt's Lands to All:n and 

I 2 Haberſl.y, 
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Hub-rſtzy for 4950 1. the Lard being then wortty 

2.409 /, but they lold it fo cheap in reſpect of In- 
cumbrances, being mortgaged ro Aiderman Bowles 
his Son, and Jiable to a Starute of 20001]. enrer'd 
into to Alderman Bowles himleif, deteazanced ro 
pay the Mortgage Money, and 200 /. more lent by 
the Alderman; and all ſuch other Sums as Edwards 
then owed ts Alderman Bowles or one Smith, or 
{ſhould owe for Wares delivered, or to be delivered 
within three Years following ; and it ſtood alſo in- 
cumbred with a Statute of 15007. to Alderman 
Bowles himſeif, defeazible firſt on paying 800 /. 
and after of 200 /. further lent, (likewiſe 80 /, be- 
ing Intereſt) and the fame alſo flood incumbered 
with a Leaſe for eighty Years of Parr of the Land 
made to one Chency ; all which Incumbrances were 
made long before Edwards was a Bankrupt, and 
before he became indebted to Allen, or any of the 


 Loudoners that ſued out the Commiſſion, 


After this Sale, the Commiſſioners, and Allen, 
and the other Creditors who ſued our the Commil- 
fion, upon full Conſideration had of the Eſtate of 
the Bankrupt, how ir flood incumbred with 'the 
Mortgage, Statutes and Leaſe, made an Agreement 
with the Bankrupt and his Friends, to this Efe&t, 
viz. Jhat the Creditors would tzke ten Shillings 
in the Pourd for their due Debts, and Smith ard 
[00d undertock on the Behalf of the Bankrupt, 
to be bound for Payment thereof to the Creditors ; 


_ and it was agiced, that A!lea and Haberſlcy ſhou'd 
convey the Bankrupt's Lands to them for their Se- 


curity, which Agreement was certificd by the Com- 
miſtoners ; and they did allo certify, that A4llez, 
after this Agreement refuled to comply therewith, 


and ſought the Advantage of Law, to the preat 


} ofs and Hirdrance of the reit &f the Creditc th 


and to the undo! "s of Eiwargs the Bankivpt, Þis 
Wite and Childre 


In 
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In Execution of this Agreement, 12 /. 10s. was 
paid to one of the Creditors, and Books were 
drawn and ingrofſed by one of the Commitl overs, 
ready for perfecting the Aﬀſurance; notwithſtand- 


ing all which, A/len refuling the Agre:ment with _ 


Haberfley, preferred a Bill againſt Edwards, Al- 
derman Bowles, Smith, Cheney, Wooa, and Ed- 
wards his Father, complaining that the Mortg2ge, 
Statutes and Leaſe were al} fraudulent, and the 


Money being paid, were kept on Foot by Practice, 


to prejudice the Creditors, and the Sal2 made by 
the Committioners: Whereupon Edwirds the Bank- 
rupt, Sith and H-ond, preterred a Croſs Bill a- 
geainft Allen and FHaterflcy for the Performance of 
the Agreement of ten Shillings in the Pound, and 


to convey the Land to Smith and JÞood, according 


to the Agreement. | | 

At the Heating of the Cauſe, upon A{len's Bill, 
the Lord Chancellor finding it confeiled, that of the 
Mortgage Money there was but 3o/. unpaid, or- 
dered that Az paying that. 37. ſhou!d have the 
ſame conveyed to him and Haberfley and Alderman 
Bowles his Son, and the Statute of 2000 /. to be 
diſcharged, which .was done accordingly; and a De- .. 
cree made, that Al/za and Huberfl-y, and. their 
Heirs, ſhouid enjoy the Lands according to the 
Sale of the Commiſſioners, free from tho'e Incum- 
brances and Charges of Alderman Bowles's Statute 


of 1500), and Bowles was Jeft to the Law ; but 


upon another Motion, his Lordſhip ſtay'd the L:vee 
rate, after the Extent upon that Statute, and fo it 
relied, 

Allen having gotten-the Incumbrances thus 
cleared by the Court of Chancery, fought to hold 
the Lands for the 40017, only, which were worih 
2490 /, although he had covenanted with the Com- 
m'{lioners in the Bargain and Sale, That if the Lands 
were {o'd for more than 400 /{, within three Years, 

12 they 
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they would pay the Overplus which it ſhould' be 


ſold for above that Sum, towards Satisfa&tion of 
the Creditors; and all the Incumbrances being diſ- 
charged within the three Years, as aforeſaid, yet 
he would hold the Land for 4oo1. and pay no 


more for it. 
In another Term A!lzz gets a Commiſſion out 


of the C/-1acery to the Sherifis of Tork there, to pur 


him in Poſſeſſion of the Land upon the firſt De- 
cre2 in Chancery made for him; and Allen with the 
Under. Sheriff caſt Edwards's Children all out of 
Doors in Froſt and Snow, thar they were inforced 
to ſuccour themſelves in a Maſhfat; and when 
ſome of the Tenants of the ] and would have taken 


them in and relieved them, Allen threatned to turn 


them our of their Tenements, if they did ſo, and 
did turn one of the Tenants out of his Houſe who 
entertained them but one Night. Allo A/l:n took 
divers Cattle and Goods that were Edwards's Fa- 
ther's Goods, and not the Bankrupt's, and the old 
Man ſuing for them in the King's Beach Court, 
Allen procured an Injunction out of Chancery, and 
ſftay'd al the Suits fo long as the old Man liv'd, who 
ſhortly afier died: And Edward: and his Wite at 
Loudon following the Suit to be relieved agaioſt 
Allen, diced both'together of the Plague, leaving 
ſeven poor Children behind them. 

The Lord Chancellor being informed of this 
Extremity, by Petition and Aﬀidavit, gave Direc- 


tion that the Bill, which Edwards, Smith and IJ/o0d 


preferred upon the Agreement of ten Shillings in 
the Pound, ſhould be revived on the Behalt of the 
poor Children; and his Lordſhip aſſigned 10d 
their Guardian, to proſecute, and Fraacis Moor be 

aſſigned to be of their Counſel in Forma Pauperis. 
This Cauſe coming to Hearing, and the Agree: 
ment appearing confeſſed by Allen's Anſwer, and 
prov'd by the Certificate of the Commiſſioners and 
divers 
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divers Witneſles, the covetous and unconſcionable 
Dealing of Ahern likewiſe appearing plainly by the 


Covenant which they took of Afen; the Lord 
Chancellor decreed, Ae ſhould pay the Overplus 
of the Value of the Lands above 4ool. if they 
ſhoald be ſold for more; and the uncharitable and 
unchriſtian Uſage of Alen rowards the poor Chil- 
dren of Edwards, being all Infants not abic to help 
themſelves, conlider'd, did decree, that en and 
the reſt ſhould be ſatished with ten Shillings in the 
Pound for their Debts, according to the Agreement, 
certined by the Commiſſioners; but no Abatcment 
to be made of the goo. paid for the Land, nor 
of the 3ol. paid for the Mo:tgage ; and withal 
that 4//en ſhould have reaſonable Allowance for 
Coſts of Suit; and for this Purpoſe, his Lordſhip 
made a Reference to Sir Joha Tindal, a Maſter in 
Chancery, to caſt up the Eſtate of the Bankrupt 
and the Debts, and to certify what Overplius he 
tound for the Relief of the poor Children. 

Sir Joha Tidal often heard the Cauſe, and the 


Allegations of Al/-z, and his Counſel, and in the 


End made a Certificate of the Eſtate Real and Per- 


| ſonal of the Bankiupt, and of the Debts, and made 


all Allowances as by the Order was directed, and 
gave to All: for Coſts of Suit 200 Marks, and to. 
Haberſl:y 100 Marks, and 707. to all the Creditors 


| that ſued out the Committion of Bankrupt ; and 


for the Reſidue did in his Opinion purpole it to 


| be fit that Allew ſhould keep the Land, and pay 


the Overplus of the Value thereof above the 400 /. 
or depart with the Land to Smith and Bow!ſes, who 


would pay A//ez and the other Credirors according 


to the Report, and yield the Overp'us to the Chil- 
dren, amounting to 600 /. or thereabouts. _ 
On reading the Maſter's Report, the Lord Chan- 


cellor gave Time to Allen to make his Election, 


whether he would keep the Land and pay the Mq- 
I:4 ie: Hey, 
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ney, or depart with the Land and receive his Mo» 


ney? And for that A!/lzu made no Election, bur 


inhfted upon the Advantage, to have the Land for 
400 1. that was worth 2400 /, and would render 
nothing to the Cred rors, nor to the poor Chil- 
dren, but dealt ſo merciie!!y with them whoſe Pa- 
rents loſt both their Lives in j-]| wing their Suir to 


' be relieved againft Al/ez's unjuſt avd barbarous | 


Dealings ; 
The Lord Chancellor did now decree, I hat Al- 


{1 ſhould receive the Mon.y mentioned in the 


wet whico w-s much mvre than in Equity was 

any Ways due unto him, and convey the Lands to 
Bowls and Smith, two ſalficieri Men, who would 
bs vbour Y co pay the Creditors, and An allo, and 


| 2 pay t he Overplus being 600 7. or thereabour, 


among the pour Children, For not performing 
which Decree, Ailzu was committed to Priſon, 
This Caule began 1 Fac. and ended 11 Fac. 1. 
Allen” Ss C ale. | | 

In $ir Hom Jones's Reports, it is laid down 


| for a Rule, that where the Owner of Lands, &*c, 


by his own AG may net controul a Gift or a Charge; 


there if he become a Bankrupt, the Gitt or Charge 


may not be defeated: So that if a Man bargain 
and fell Lands, and before Inrolmernt becomes a 


Bankrupr, and after the Deed is inrolled, in that 


Caſe the Lard may not be ſ»jd by.the Commil- 
ftloners of Bankrupts, but the Bargainee ſha!] hold 
the Land diſcharged from the Commitlfioners: And 
where a Perſon gives Lands upon a precedent Con- 
dition, t» b2 performed by the Donee, and atter 
he is a Bankropt, atier which the Condition is per- 


Formed, this defeats the Power of the Commiſhon, 


Altnough rhe Commiſſioners in the aforemen- 
tioned Caſe cannot f{e]l the Land, where the Party 


before Inrolment becomes a Bankrupt, according to 


the Ruic laid dowa by TJexes ; yet it is ſaid, 1t he 
| makes 
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makes a Feuſtment of Lands, and a Letter of At- 
rorney to give Livery, and then become Bankrupt, 
before the Seilin is delivered, thele Lands may be 
ſold by the Commiſſioners. The Reaſon of the 
_ Difference is, in the firit Caſe, the Bargainee is in 
by che Bargain and Sale, by Relation from tae Exe- 
cution rhereof, ard not by the Inrolment; and the 
Baokruprt could not by his own Act defeat this ; 
| but no Ellaie in the other Caſe palleth art ajl till 
the Livery be «xecuted; and then in this laſt Caſe, 
bis Letter of Artorney is revocable, and his becom- 
iog a Bankiupc before the Eſtate executed, is quaff 
a Counterinand or Revocation in Law, Audley 
and Haiſ-y, W. Jones Rep. 203. 4 Car. 1. B. R. 
In Ejeciment, upon a Special Verdict, the Que- 
ſtion was, whether the Vendee or Bargainee of the 


Commitiicne:s, upon the Statute c& Bankrupts, of 


Lands by Deed indented, may by his Lefiee main- 
tain an Ejectment, beiovre the Imroliment of the 
Deed, although it be inrolled #fter the Action 
brougit 2? Here it was ſaid by rhe Court, that there 
is a great Difference between this Caſe, and the 
Cale of a Bargain and Sale by the Statute 27 Hen. 
8. cap. 10. of Uſes; for the Eſtate there paſleth 
by the Contract, and the Ule js executed by the 
Statute: Then. comes the Statute of Inrolments, 


cap. 16. of the ſame Year, which enacts that no 
Eiltate ſhall paſs without Inrolment of the Deed 


indented, and that within fix Months, the Words of 


the Act beirg, Unleſs it be by Deed indented and 


inrolled, and therefore the Contract is with the 
Party that had the Eſtate, and the Deed is appointed 
to be inrolied within a certain Time, 

But here the Commiſſioners have not any Eſtate, 
only a Power which ought to be executed by the 


Means preſcribed by the Statute, with the Cir- 


cumſtances thereby directed; thar is, not only by 
the Deed indented, bur inrullcd ailo: And if they 
| Qu 
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do not. purſue the A& according to their Power, 
there is no Execution or Effe& to paſs the Eſtate ; 
and it would be very dangerous to make any other 
Conſtruction, as no Time is limited by the ſaid Act 
ſor the Inrollment, for if it were inrojled any Time 
after ſeven or twenty Years, or a longer Time, it 


ſhall relate as well to the making of the Deed, as 


any ſhorter Time; and Judgment was given for the 
Defendant. Perry againlt Bowes, 1 Fones 196, 
197: 

© This Caſe being argned by Saunders, as reported 
in Ventris; be pleaded, that in the Caſe of Inrolment 
of a Bargain and Sale, the Deed itſelf paſſeth the 


Uſe, and the Statute of Inrolments ff ome the 


Operation of it till Inrolment; but when that is 


' done, it paſleth by the Deed: Thar here needs no 


Relation to avoid the Miſchief of mean Afſign- 
ments from the Bankrupt, becauſe he is reſtrained 
f. om the Time of his firſt A& of Bankruptcy; and 
on the other Side, the Miſchieſs wouid be very 
great if there ſhould be a Relation from the In- 
rolment, in regard the7Statute limits no Lime for 
rhe doing of it, ſo that it may be inrolled many 
Years after; and if this ſhould relate to puniſh 
meſueTreſpaſſes, the Inconvenience would be great, 
for ſuch Treſpatles are, unti! the Inrolment, ex- 


poſed to the Actions of the Bankrupt. 


That generaily in Caſes at Common Law, there 


is no Relation ; as in the Caſe of Feoflment and. 


Livery, but kronger i in cale of a Grant of a Re- 
vertion, where the Attornment is bur the Aſſent of 
the Tenant; yet it ſhall not relate to the Grant : 
It would be hard if Rejation ſhould be admitted to 


make a Man liable to a Treſpaſs; and it has been 


inuch doubred, whether a Bargainee before an ac- 
tual Entry can maintain Action of Treſpaſs, Per 
Curiam, where Executors fell by Authority given 
by Will, the Vendes is in the Per from the Devilor, 

but 
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but here in the Poſt, and by the Statute; and it 
mult be very inconvenient to admit of Relation, 
| becauſe no Time is fixed for the Inrolment. 1 Veutr. 

G1. 

? The Judges in this Caſe, efterwards gave their 
Opinions, that Sale by Commiſſioners of Bankrupts, 
if of Lands, ought to be by Deed inrolled, and is 
void if otherwiſe ; and that this depends upon the 
different Penning of the Statute from that of In- 
rolment ; they likewiſe held; that here ſhall be. no 
Relation. Skin. 30. 

A Sale of intailed Lands by Commiſfioners, ſhall 
be good againſt the Bankrupr and his fue, and bar 
Perſons in Remainder or Reverſton, as much as if 
himſelf had ſuttered a'common Recovery. A Caſe 
has been put on this Clauſe of the Statute 21 Fac. 1. 
If Lands are ſertled on 4. and B. his Wife before 
Marriage for their Lives, and atrer their Deceaſes 
to the Uſe of the firſt Son of their Bodies, lawfully 
to be begotten, and the Heirs Male of ſuch firſt 
- Son, and for Want of ſuch Iflue, to the Ule of the 
ſecond Son, @c. in Tail Maile, and fo to the tenth 
Son. A. becomes a Binkrupt before he hath a 
Son ; whether the Commiſhoners may lell theſe 
Lands, and make a good Eitate to the Purchaſer? 
Tis held they may; tor though A. is here not Te- 
"nant in Tail, but a bare Tenant for Life, the 
Words in the Statute being, TI bat the Bargain and 

Sale jhall be good againſt all and every other Perfon 
and Perſons whatſoever, whom the Bankrupt might 
cut off and debar by common Recovery, or otherwiſe, 
from any Remainder, Reverſion, Rent, Profit, Title 
or Poſſibility; it ſeems this Bargain and Sale ſhall be 
good : For A. the Father, before I{lue, by his bare 

Feoftment might deſtroy the contingent Eitate ; 2s 
it is in Archer's Caſe, 1 Rep. 67. But were ths 
Settlement made fo as to ſupport the contingert 
Remainder, (as is uſually done) {0 that the Facker 
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could by no Means debar it by any A& he could do, 
then it would make a greater Queſtion ; and yet it 
the Commiſſioners could not ſell jn ſuch Caſe, as 
Settlements are generally made now, the A in this 
Point might be ealily eluded: However this is to be 
underſtood of voluntary Settlements. Gooding 82. 
In Conlideration of Marriage, a Man makes a 
Conveyance to the Uſe of himſelf ard his Wite ; 
afterwards he becomes a Bankrupt, on which a 
Commillion is taken ovt, and the Lands are fold 
_ by the Commilſtioners: The Sale has been adjudged 
good, It is obſerved in this Caſe, that within halt 
a Year after the Settlement the P Party became Dank- 
rupt, fo as there leems to be Fraud in the Convey- 
ance ; bur ir is not exprelied in the Vieading as it 
might have been ; and this is not in Diſpute upon 
a Special Verdict, but comes in Queition on a Point 
of Pleading, which is to be taken (trongly againft 
him that pleads it; and he does not expreſs any. 
valuable Conſideration, as he might have done; as 
Conſideration of a Portion, or Vei formance of Arti- 
cles made upon Marriage, or that the Wife had 
joined in ſelling ſome Farr of the Land, Stle's Rep. 
288. Tucker and Clojh. Tis remarked by Gooding, 
that he had feen this Caſe reported by a grave Ser- 
jeant at Law, that the Land may not be ſold by the 
Commiſſioners of Bankrupt. | 
A Settlement was made by a Husband for the 
Jointure of his Wife, reciting that the Wife had 
joined with the Husband to fell Fart of her former 
Jointure in which he and fhe were Tenants fer 
Life, the Remainder in Tail ro the firit and tenth 
Son, Remainder to his Heirs: By Hale, C.}. at a 
_Frial at Bar, this is not fraudulent, though he alone 
having no Iffue might bar this contingent Remain = 
der. Score agairnit Bell, 3 Keb. 82, And a Man 
may ſetile Lands on his Son be{ore he be a Bank- 
rupt, and it it te aot by Fraud and to deceive Cre- 


| | Gitors; 
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ditors, it ſhall be good, (and the Fraud muſt be 
found by the Jury;) the Statute faith, The Sale of 
the Commiſ/roners ſhall be good againſ/t ſuch Offender, 
and he is no Offender till he is a NOTE: Fores 
8 
"if a Man purchaſes Land afrer the Time of his 
Trading, and his being in Debr, and do purchaſe 
it in the Name of his Wite or Children fraudulently, 
this will be liable to Sale by the Commiſſioners : 
Though tis otherwiſe, if it be purchaſed before he 
comes to be a Merchant. Allo any Sale of Lands 
or Goods by a Bankrupt before he becomes in 


| Debt, or before his Trading, is without Queſtion | 


good ; and fo are all the Ads he doth betore he 
comes to appear to be a Bankrupt. March Rep. 34. 

In Caſe a Bankrupt hath Land in Right of his 
Wite, it may be ſold during the Coverture; and if 
ſhe be a Feme Sole Merchant in London, ſhe be- 
coming a Bankrupt, the whole ſhall be fold: And 
it ſhail be accounted the Husband's Folly to ſuffer 
her to trade, and her Trading ſhall be ok 4 upon 


as his ; ſo thar ſhe and her Eſtate in Trade ſhall be 


affected by his Bankruptcy. But the Dower of a 
Bankrupt's Wiſe ſhall never be ſold; unleſs ſhe 
marries one that is a Bankrupt, Stone 163, 164. 
See the Caſe of Zangham againſt John Bewetti's 
Wite, 1 Cro. 68. 
"Tis clearly held, that if two Perſons are jointly 
Teiſed of T.ands, and one becomes a Bankrupt, his 
Moiety may be ſold by the Commiſſioners ; even 
_ though he be dead, and Survivorſhip ſhall not take 
PIace..- 1 Fac; I. And where two Women are 
Joiatenants of a Leaſe for Years, and one takes a 


Hushand, who becomes a Bankrupt ; the Commil-_ 


fioners may fell the [ntereft of a «Males: -.and- yet 
this has b-en queſtioned, for Chatte's real are given 


to the Husband if he ſurvive; but if he die before. 
the Wiſe, ſhe ſhall have them. If ewo Joiatenants 
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are Giſſeiſed, 'tis likewiſe a Queſtion, Whether the 
Commiltiovers {hall ſell on the Bankruptcy of one 
of them ; for before Entry he could not grant his 


Moiety, tho' he might releaſe it. Gooding 89, 90. 
As to Lands deſceaded or deviſed to the Bank- 


rupt, ſince he was a Bankrupt ; this Clauſe of the 


Statute 13 Elrz. c. 7. ſome ſay 1s to be underſtood 


- particularly of ſuch Lands which deſcend or revert 


to him, and were in a remote Poſſibility of ever 


happening : As ſuppoſe a Father ſeiſed of Lands 
in Fee, hath Ifiue a Son, and the Father dies, and 


the Uncle is a Bankrupt, then the Son dies, and 
the Lands deſcend to the Uncle; theſe Lands 
could not be ſo!d by the Commiſſioners, without 
this Clauſe in the Statute : Though Reverſions af- 
ter Eſtates for Life or Years might have been fold. 
by the other Clauſe of that AR, or any Eftate 
wherein the Bankrupt hath an Intereſt i futuro. 
Yer where a Bankrupt hath the Remainder or Re- 
verſion in Fee after an Eſtate in Tail, this cannot 
be ſold by Commiſſioners till it fall, becaule the 
Tenant in Tail hath Power to bar this Remainder 
or Reverſion. Tbid. 87. 

If Land is deviſed to one who is a Bankmpe; 
the Commiſſioners may ſell the ſame, and the 
Bankrupt ſhall not wave the Deviſe. And con- 
cerning Offices, the Statute doth not mean any ju- 
dicial Office, or Office of Truſt, which is annexed 
to the Perſon, and may not be executed by Depu- 
ty ; for if ſuch Officer abſents he forfeits his Office, 
and then; the King grants it over ; but this is no 
Reiief to the Creditors : Therefore the Offices to 
be fold are intended thoſe of Inheritance, as 


Warden of the Fleet, Keeper of a Foreſt, &c. 


Stone 147- 
As for Lands mortgaged, or Eſtates on Condi- 
tion, by 21 Jac. 1. c. 19. if a Merchant makes a 
Feoftment on Condition that vpon paying a certain 
2 RN Sum 


of Lands, &c. of Bankrupts, 127 
Sum be may re-enter, and then becomes a Bank- 
rupt, the Commiſſioners may tender the Money at 
the Day, and make Sale of the Land, But where 
Lands are mortgaged to a Bankrupt ; as if a Feoſt= 
ment in Fee, in Conſideration of a Sum of Money, 
be made to him and his Heirs, provided that if 
the Feoffor do not pay ſuch a Sum on ſuch a Day, 
then the Feoffor is to make it an Eſtate abſolute ; 
the Feoftee becomes a Bankrupt, and the Money is 
not paid on the Day, the Commiſſioners cannot by 
this A& force the Feoffor to make an abſolute Fee ; 
tho' Chancery will compel him. Billiaghurſt 116. 


By the Statute, the Commiſſioners are enabled _ 


to perform the Condition, ©c. of a Mortgage, but 
if the Mortgage is forfeited, it has been formerly 2 
Quzere, Whether the Commiſſioners might diſpoſe 
ot the Equity of Redemption ; but Serjeant New- 


digate (aid it had been ruled in Chancery, that 


Commiſſioners may aſſign an Equity of Redemption. 
1 Chan. Caf. 71. See 2 Vern. 97. | 

Where the Equity of Redemption of Tands 
mortgaged, was conveyed over to a third Perſon by 


a Bankrupt, after his Bankruptcy, tho” before the 
Aſſignment of his Eſtate by the Commiſſioners, 


Lord Chancellor Talbot held that notning paſled by 
this Conveyance; for Creditors after Bankruptcy are 
in Nature of Purchaſers, and have a prior Equity to 
any other Perſons. 

And the Statutes concerning Bankruptcy are 
founded on ſuppoſed Frauds of the Barkrupts; and 


conſequently intended to put them under Difabili- 


ties to prejudice their Credicors: S9 his Lordſhip 
decreed,. that the Mortgagee ſhould re- convey to 
the Plaj: 1tiff the Allgnee, upon Fayment of Prin- 
_ Cipal and Intereſt. Tuibot®s Caf. 68, 69. 

In general no Perſon ſhall be ailowed to come 
into Equity for a Redemption, but he that has 
the legal Eſtate of the Mortgagor ; and where 
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there are proper Perſons as Aſngnees to get in the 
Eſtate of a Bankrupt, a Court of Equity will not 
ſufter the Creditors to bring in a Pill in order to 
redeem or recover that Eltate ; unlels rhe Aſſignees 
under a Commiſſion, make Default or collude with 
a Debtor, when a Creditor may bring his Bill, in 
order to take Care of the Eſtate, and charge the. 
i. aps _ Colluſion. Barnaraijt, Kep. 30, 

325 Paſch. 1 

Altho' he Aﬀggns of the Commiſſioners, are 
not Afſtignees in Fact to the Bankrupt, yet they are 
ſo in Law, and eſpecially by the Equity of the 
21 Jac. 1. ro make Entries for Conditions broken, 
or for Rent reſerved on the Bankrupt's Leaſe, ard 
_ or to take a Diltreſs. 


Of Sales of Copyhold Lands, Leaſes, Rents, 
Hcriots, Fepents, &C, 


In an Action of Treſpaſs, on Not guilty pleaded 
at the Trial, it was noo by the Jury, that the 
Land was Copybold of Taheritance held of the Ma- 
nor of C. and of which the Husband of the De- 
fendant was ſfeiſcd in Fee; and that there was a 
Cuſtom in that Manor, that if a Copyholder in 


| Fee died ſeiſed of Linds living his Wife, ſhe 


ſhould have the Copyhold duriog her LI ife, ©&c. 
Then they found the Statute 13 El:z. of Bank« 
rupts, and that upon a Commiſſion of Bankruptcy, 
iſſued at the C:nplaine of the Creditors, the Huf- 
band was adjudged a Bankrupt, and he being feiſed 
in Fee. of the [iid C vpybld Etate. the Commil- 
fioners made a #2. gmt Ard Sls thereof to the 


Plaintiff and othe: Creditors, >. they alſo found, 


that the \/ idow at a Covre held, &c. was admit- 
ted Terait according co the Cuiiom of the Manor, 
before the laintift or the omhcr Creditors were ad- 

oY - mitted; 
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mitted ; it was here adjudged the Sale by the Com- 
mioners was. good, and ſhall bind the Eſtate of 
the Husband, who is no longer a Copyholder after 
the Bargain and Sale inrolled. Parker againſt 
Bleek, Cro. Car. 569. | 

By the 13 E7:z, cap. 7. the Bargainee before En- 
try ſhall compound with the Lord for his Fine, and 
then the Lord at the next Court fhall graur to him 
by Copy ſuch Litate as was foid, and he ſhall there- 
upon be admitted, &c. But however the Eſtate 
velis in the Bargaince, by the Sale of the Com- 
miſſioners, and the Bankrupt cannot aſter be ſaid 
to die ſciſed thereof, Upon an Argument in this 
Caſe at the Bar by Glyz for the Plaintitt, and AMore- 
for for the Defendant, two Points were inſiſted on, 
1k. Whether by the Bargain and Sale made by 
the Commiſſioners of Bankrupts, the Eftate of the 
Copyholder was veſted in the Bargainee before 


Admittance, tho” he might not enter before the. 


Adinittance ; for then the ſaid Bleek the Husband 


did not «ie Tenant, and fo it is not within the 


Cuſtom of the Manor that his Wife ſhould have 


her Widow's Eſtate. Secondly, admitting he died 


Tenant, and the Widow had ſuch an Eſtate veſted 
in her, Whether the Vendee, by the Bargain and 
Sale to him before made, ſhall not afterwards de- 


velt the Eſtate of the Feme by Relation, and then 


the Plaintift hath a good Title, _ 

Here Berkley and Croke Juſtices argued, that the 
Bargain and Sale binds the Copyholder, ard bars 
his Eſtate ; and that he was no Copyiolder after 
the Bargain and Sale inrolled ; and the Bargainee 
dy the Statute is only barred to take the Profits un- 
til Admittance, which is for the Lord's Benekt in 


reſpe&t of the Fine due to him thereon : They 


likewiſe held that when the Bargainee is admitted 

by the Lord, It ſaall velt in ſuch Bargaz:nee, and 

Teall have relation to the Bargain and Sale, fo as 
xe Wy. PE 


DE SOOT 
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to deveſt the Eſtate which the Feme claimed by 
the Cuſtom. This was doubted by Jones and 
Brampton till they ſaw the Record which finds the 
A& particularly, that ſhe ought to be the Wite of 
a Tenant ; and it is not intended that after the 
Sale of the Copyhold, he ſhould die Tenant, be- 
cauſe the Bargain and Sale took the Eſtate from 
him, and ouſted him of the Copyhold : Wherefore 
they agreed Judgment ſhould be entred for the 
Plaintiff. See 1 Jones 451, 452. | 
| And it is obſerved, tho* Copyholds are men- 
tioned in this Clauſe of the A& only, yet in ano- 
| ther Clauſe of this and the other Ads, they are in- 
cluded in the general Words all Lands, @&c. As in 
the Caſe of Criſp and Prat, it was made a Que- 
ſtion, Whecher a Copyhold be within the Statutes 
1 and 21 Fac. 1. upon which the Caſe was ground- 
ed, and Copyholds not being named therein, but 
enerally all Lands, Tenements and Hereditaments : 
But all the four Juſtices reſolved, that Copyholds 
are within the Purview of all the ſaid Statutes, 
for being in the firſt Statute, and as the other Sta- 
tutes are made in Confirmation and Approbation 
thereof, they ought to be expounded Ijberally, and 
ſhall be accordingly conſtrued ro make as ſtrong a 
Proviſion as they may againſt the Bankrupt, Cre. 
Car. 550. DE bs 
The Commiſſioners of Bankrupts may ſel! Copy- 
hold Land intailed, as well as other Lands ; bur 
| Title to a Copyhold cannot be made by the Com- 
miſſioners without Surrender or Admittance : And 
if the Vendee of the Commiſſioners, of a Copy- 
hold Eſtate, tender to the Lord a competent Fine 
to be admitted, and the Lord refuſe it, the Vendee 
may enter, according to Mr. Stone 176. In the 
Caſe a Bankrupt purchaſes a Copyhold, and the 
Tenant Surrenders it into two Tenants Hands to 


ghe Uſe of the Bankrupt, and now he will not by 
os 


a{mitted, ſome Queſtion whether this may be ſold 
by the Commiſſioners? tho' *is conceived it may, 


but at the fame Time *cis ſaid the Vendee muſt 


pay two Fines upon his Admittance, Billinghusſt 


147: 
If a Leaſe for Years be made to a Bankrupt 


with a Proviſo or Condition, that he fhail not alien, 


and the Commilſtoners ſell this Term ; it is held to 


| be no Forfeiture, for the Act of Parliament which 


impowers them to fell to pay Debts, ſt2il not be con- 
trolled by ſuch a Provito. But if a Leeſe for Years 
3s granted to A. if he live {o long, the Remainder 
to one B. the Commithon:rs may not make Sale 
thereof. Stwne 178. _ 

There being a Leflor and Lefſee for Years; the 
Leſſor covenants with the Leflee and his Aﬀſſhgns to 
renew, the Leſſee becomes Bankrupt, and the 
Commiſſioners aſſign or leil the Benefit of this 
Covenant ; the Aſſignee brings his Bill to have the 
Defendant the Leflor renew the Leaſe to him. 
Per Cur. The Plaintiff ought not to be relieved, 
and the Bill was diſmiſſed. Drake againſt the 
Mayor of Exon, 1 Chan. Caf. 71. 

| Where Commiſſioners fell a Kent or Reverſion, 
it is good without Attornment ; for it veſts by the 
Statute. It: is held, that a Rent-Seck, tho* there 
have been no Seizure, ſhall be fold: And if A. 
makes a Gift in Tail, rendering Rent to him and 
his Heirs, and dies, the Rent is arrear ; and a Dil- 
ſeiſor enters and levies a Fine, and hve Years pals ; 
then the Heir of 4. is a Bankrupt, who was to 


receive the Rent; now this Rent, and the Arrears, 


may be ſold by the Commilſioners. Stoxe 12,916. 

In Caſs the Lord of a Manor being a Trader, 
becomes Bankrupt, and dies, and a Tenancy eſ- 
cheats ; the Tenancy, that is the Land, the Com- 


miſſioners ſhall ſell, by Store + But where a Bank- 


rept commits Felony, according to the ſame Au- 
Ik 2 thor, 
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thor, the Lands ſhall not eſcheat to the Lord, bunt. 
Commiſſioners of Bankrupts may fell the ſame; 
this is underſtood of a common Lord. Stone 112 
and 175. And where there is Lord and Tenant ; 
ard the Lord is a Pankrupt, then the Tenant dies; 
the Cemmiſſioners ſhall fell the Money or Debt 
due for the Relief : So it is of an Heriot ; and of 
the Amercements -of a Leet. Jhid. 146 

+ If a Perſon has Common of Paſture to keep 
Cattle, to him and his Heirs, @c. and become a 
Bankrupt; this is neither Land, Tenement nor 
 Hereditament, which may be fold by Commilſſio- 
ners, faith Mr. Stone 123. Gooding 116, 


| Of the Sale and Diſpoſal of the Bankrupt's 
Goods, or Perſonal Eftate. 


The Commiſſioners of Bankrupts have Power 
by the Statutes to ſell or diſpoſe the Bankrupt's 
Perſonal Eſtate, which he had, and was poſlcled 
of, at the Time of his becoming a Bankrupt ; and 


alfo all ſuch Goods and Chattels which the Bank- 


rupt ſhall purchaſe, or ſhall come and accrue to 
him after be became a Bankrupt: And according to 
Statute, the Sale by Commiſhoners muſt be by 
Deed inrolled, and that after View and Appraile- 
ment of the Goods; yet a Sale of the Bankrup:'s 
Goods by any other Deed, and before the View, is 
good. 2 Rep. 26. PO ey 
It is held the Commiſſioners here may ſel] the 
Goods of a Bankrupt in Ireland. A Sale of Goods 
by a Bankrupt, after a Commiſſion awarded, will be 
void, tho' in Satisfaction of a juſt Debt, and althv 
the Commiſſioners had not ſeiſed ſuch Goods; and 
the Goods of the Bankrupt are liable to the S31c 
of the Comiſſioners, notwithſtanding the Bankrupt 
bath fold-them in Market overt, which Sale 1s 
_ En avoidch 
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avoided by Relation. Siderfin. 272. 2 Keb. 33. 
Baily and Bunning's Cale, 1 Lev. 174. | 
A Debtor became a Bankrupt, and after a Com- 


miſſion was awarded, he gave and delivered divers 


Goods to one of his Creditors in Satisfaction of 
Part of his Debt; and afterwards the Commilſſio- 


_ ners fold thoſe Goods jointly to all the Creditors : 
Adjudged, that the Sale by the ſaid Commiſſioners 


was good; for the Intent of the Statute is to re- 


lieve the Creditors of the Bankrupt equally out of 
his Eſtare, and he himſelf cannot diſpoſe his Goods 
after the Commiſſion is taken out. It was here 
obſerved, that if after a Debtor becomes Bank- 


rupt, he may prefer one, and defeat and defraud 


many other poor Men of their juſt Debts, it 
would be unequal and unconſcionable, and a great 
Defect in our Law, if when he has utterly difcre- 
dited himſelf by becoming a Bankrupt, the Law 


ſhould credit him to make a Delivery of his Guods 


to whom he pleaſed, being a Bankrupt Man and of 
\no Credit. __ 


And the Court principally relied on the Words 


in the 13 Eliz.c. 7, © That every Direftion, Bar- 


* gain and Sale, ec. done by the Commiſſioners 


© authorized, ſhall be good and effeftual in the 


© Law againſt the Bankrupt, and againſt all other 
* Perſons claiming by, from or under him by any | 


* Act had, made or done, after he ſhall become 


* Bankrupr, &c.* So that as this AſMgament and 


Delivery of the Goods was after ſuch Perſon be- 


came a Bankrupt, notwithſtanding that, the Com- 


miſtioners may ſell them ; and it was reſolved, that 


the Proviſo concerning Gifts and Grants box fide 


makes no Gift or Grant good which the Bankrupt 


does make after he becomes Bankrupt, 2 Rep. 25. 
Caſe of Bankrupts. ES 

Though the Bankrupt (beforg he is a Bankrupt) 
ſells his Goods to other Perſons, if he keeps and 
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-diſpoſes of the ſame as his own, ſuch Goods ſhall 


be fold by the Commiſſioners, and accordingly ix 


hath bad: always adjudged : And if a Man, with 


Intent to ſupport the Credit of a Bankrupt, ſuffers 
him to have his Goods in his Cuſtody, and to dif- 
poſe of them ; the Property of theſe Goods ſhall 
be accounted to be iv the Bankrupt, and not in the 
true Owner ; for the Owner ſha! loſe his Right as 
2 Puniſiment for his falſe Dealing herein, and of 


the Miſchiefs that may grow by ſuch Devices to 
evade the Laws ; and the Law cannot take Notice 


of ſuch private Things done between the Parties, 
bur wili judge of them as they appear to be. 
1 Lil, Abr. 195. 

If one becomes a Bankrupt afcer an Extent and be- 
fore the Liberate, and the Commiſſioners ſell the 
Goods to the Creditors; it has been adjudged they 
cannot be ſold. Tho” the Words of the Statute are, 


that the Commiſſioners have Power to ſell the Goods 
which were his at the Time that he became a 


Bankrupt ; notwithſtanding he becomes Bankrupt 


| before the Liberate ; and altho' the Property re- 
mains in the Conuſor, until the Delivery by that 


Writ ; yet the Extent has bound the Goods fo, 
that when the Libertate comes it defeats this, and 
deveſts the Property of the Goods out of the Co- 


'nuſor, as to any mean ACt or Incumbrance from 
the Time of the Extent. Cro. Car. 149, Audly and 


Halſey. 
In this Caſe all the Court reſolved and ſeverally 


delivered their Opinions, that thoſe Goods extend- 


ed before the Party became a Pankrupt, and deli- 
ver:d by the Z.ibera:e after he was a Bankrupt, 
could not be foid by the Commiſſioners ; becauſe 
tzey bcivg extended, are quajt 1# cuſtodia Legis, 
ſo as the Confors have nor any Power to give, 
fell or diſpoſe oi them; and they are as Goods 


gaged or diſt;ained, which cannot be forteinng vy 
5D Ran 
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Outhawry, or taken in Execution from the Perſon 
that has them in Gage, or by way of Diſtreſs, 
without Vayment of the Money, for he Good: are 
bound by the Teſte of the Writ cf Extent or Exe- 


cuilon iued. 
They alſo held when the Writ of Libertate is 


ſued our, it has relation to the Writ of Extent, 
and they are as but one Extent; and the Goods 


are ſo bound by the Extent and Appraiſement, 
that the Conuſor hath no more Property in them 
but ſecundum quid, that is, if the Conuſee refuſe 


to accept them ; for it is a conditional Writ to de- 


liver the Goods to the Conuſee, if he will accept 
thereof, and when he accepts them they are bound 
ab initio. And they all conceived, that the Statute 


being with an Exception, when Execution or an 


Extent is ſerved or executed ; that this is to be 
accounted the Execution of an Extent, when the 
Goods are appraiſed, and the Writ returned ; but 
ſo long as they remain in the Hands of the Conu- 


for, they may be ſold ; but when they are delivered 


by the Libertate, and the Extent is returned ſerved, 
the Goods are not ſubje&t to any other Execution, 


nor to the Power of the Commiſſioners, to meddle 
with them. 1 Jores 202. | 


An Execution was ſued by a Perſon, the Money 


levied, and in the Sheriff's Hands, and the Man 
became a Bankrupt : By the Court, the Money re- 


covered in the Hands of the Sheriff is not afſign- 
able by the Commiſſioners to the Creditors, for it 
is in Cuſiodia Legis. The Caſe was thus; B. and 


_ his Wife brought an Aion on the Caſe, for Words 


ſpoken of the Wite ; upon Not guilty pleaded, 


there was a Verdict for the Plaintiff, and 5 /. Da- 


mages aſleſſed, and 7 /. Coſts, on which Execution 


was ſued ; and after the Money was levied by the 
Sheriff, and before the Return of the Writ, the 


Plaintiff became Bankrupt.; and by the Commiſho- 
5 WY IF ners 


[lf _vn36 Of the Sale and Diſnoſal 
"s 'ners of Bankrupts, the faid twelve Pounds fo re- 
ws "covered, was alligned by the Name of the Money 
1M of Benſon to Blackwell and other Creditors: The 
wi  Sherift brovght the Money into Court ; the Plain- 
| tift who recovered, prayed to have this Money de- 
*livered to him out of Court; and the aid Black- 
'2vel] and the Creditors pray, that the Money may 
' be delivered *to them, according to the Sale and 
Afﬀtgnment of the Commilſioners, and to which 
'of theſe it ſhould be delivered was the Queſtion 2? 
* Here Hide C.}]. and Joxes at firſt conceived, 
that the Sale and Afſignment was good, and that 
the Money ſhouid be delivered to Blackwell and 
the Creditors ; for the Damages being recovered 
and the Coſts aſlefled by the Judgement it is a 
Debt, and an Action of Debr lies upon the Judg- 
ment : But I//hitlock and Creke were of another 
-Opinion, the Money being levied before he be» 
came a Bankrupt, and was as it were in the Cuſto- 
dy of the Law, upon which the Court would fur- 
ther adviſe. Afterwards jt was moved again, and 
'the Aſſignment made by the Commiſſioners was 
read in Court; and for that the becoming Bank- 
Tupt, and the Aﬀgament of the Commiſhoners 
were afrer the Writ of Execution ſerved, tho? they 
were before the Return of the Vrit, Jozes, WIhit- 
bock and Croke held the Money in the Sheriff's Hands 
was not affignable, tho* by the Judgment the 
Damages and Coſts were aſcertained and turned in- 
to Rem Fudicatam, for it cannot be ſaid to be the 
Plaintift's Money until it be paid to him. 
__ Andin the mean Time it is in the Hands of the 
8 Sherift, and 22 Crfiodia Legis; and the Cafe is the 
08 __ f#tronger, becauſe it is upon a Capias ad Satisfacien- 
it du, and the Money paid to the Sheriff to farisfy 
17'Y the Execution; and vone may give a Diſcharge 
Wi 1- thereof, but the Plaintiff who is Party to the Re- 
[ cord, and bcing levied ty Record, it ought to by 
: DF Ef 6: 
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delivered unto him who may acknowledge Satisfac= 
tion upon the Record ; and the Aſlignees are 


Strangers to the Record, aid cannot have the Bene- 


fit thereof: W hereupon it was reſolved by the Aſ- 
ſent of Chief Juſtice H:d2, who filt doubted. of 
it, that this Money ſhould be delivered to the Party 
that recovered, Cy. Car. 166, 176, Benſon againit 
Fiower and Blackwell, 


But it is nevertheleſs held that the Aſſignees of 


the Commiſſioners may bring a Stire facias againſt 
the Defendant, in Caſe the Money lic in bis Hands, 
in order to try the Bankruptcy, and fo gain the 
Money recovered by the Bankrupt. S:e the Cale of 
Monk againſt Morris and Clayton, 1 Veutr. 193, 
ard 1 Mod. 93. | 
One Thompſon had a Judgment againſt Watkins 
for 600 /. and the 19th of June ſacd: out:a-Fiers 
facias thereupon, which the 2oth of ' June was 
delivered to the Sheriftt in the Morning, and Iat- 
kizs having Notice thereof in the Night ct the 


fame Day, derarted from his Houſe, and therebv 


became a Bankrupt ; the 1t of Ofober the Sheriff 
levied 400 /. of the Goods of Harkins and paid it 
to Thompſon, and the Commiſſtoners afſigned it in 
the Hands of Thomp/on to the Plaintiff, as the 
Goods of Hathizs in his Hands, for which an 
Action of the Caſe was brought, and a Specizl 
Verdict of it found. 

And upon the Argument of this Cale, Pemberton 
Chief Jultice and L-viaz held, 
ought to have Judgment ; 


for altho' by the new 
dtatute-2.9:Car.'2-0:3. 


the Goods are liable by the 


Delivery of the Writ to the Sheriff, yet that binds 
' them not otherwiſe than they were bound before at 
the Common Law, from the Teſte of the Writ ; 


and the Statute of 21 Jac. 1. enacts, that all the 


_ Goods ſha!) be equally divided among the Credi- 
tors, whereof no Execution is fugd and executed, 


that the Plaintiff 
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133 Of the Sale and Diſpoſal 
and the Delivery »f the Writ to the Sheriff is no 
Execution. IWindham and Charlton differed from 
the other two Jultices, and grounded themilelves on 
[© || the Caſe between Aud/ey and Halſey, in which, af- 
WI ter an Extent upon a Statute, the Party became a 
ti py Bankrupt before any Liberate, ard it was adjudged 
Wl the Commiſſioners had not Power of the Goods 
| | | being extended, although there was no perfect Ex- 
HE ecution : Upon which, the laſt Day of the Term 
WH -- the Caſe was intended to be adjourned into the 
"' _ Exchequer Chamber, but the Chief Juſtice being 
then indiſpoſed, it was not done, 
The ſame Caſe is further reported by Levinz, 
who obſerves, that on its coming on again ſome 
Fine after, two Points were inſiſted upon ; 1}, 
If the Goods were ſo bound by the Delivery of 
the Writ to the Sheriff, that J7atkins becoming 2 
Bankrupt afterwards they were not liable to the 
Commiſhoners of Bankrupt ? 2dly, If they were 
able, whether an Action by Aſumpfit would lie 
. for the Money, or only Trover for the Goods? 
And it was ſtrongly argued at the Bar, that the 
Goods were boynd to the Plaintiff by the Delivery 
of the Fieri Facias upon the new Statute; for it 
is in a Manner an Execution ſerved and executed 
within the 21 Jac. 1.c. 19, And of this Opinion 
had been fome of the Juſtices; but now all of them, 
Viz, Jones, C. ]. Charlton, Levin, and Street, 
\ held the Goods liable to the Commiſſioners of 
Bankrupt, and well ſold by them after the new 
Statute, as well as before, for that Statute makes 
no Difference in this Caſe. _ 
But whereas before that Statute the Goods were 
bound to the Plaintiff in the Action from the Teſte 
_ of the Writ, now they are not bound till the De- 
_ Hvery of the Writ to the Sheriff; and how are they 
{then) bound 2 Why only fo as the Bankrupt him- 
felf cannot diſpoſe of them, but not ſo but mg 
| _ 9\-- 
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the Commiſſioners may diſpoſe of them for the Be- 
nefit of the Creditors by the expreſs Words of the 
Statute 21 Jac. 1. no Execution of them being 
ſerved and executed ; and the Delivery of the Writ 
to the Sheriff is not any Execution thereof, admit- 


ting that *tis thereby ſerved ; becauſe the Words of 


that At are ſerved and executed ; and fo this Caſe 
differs from Andley and Halſey's Caſe, where the 
Extent was executed, though the Execution was 
not compieated till the Delivery; and the Caſe of 
Baily and Bunning was reſolved only in Excuſe of 
the Bailiff, that he ſhould be excuſed for executing 
the Writ, and not that the Goods were bound by 
Delivery of the Wrir. EL 

And as to the ſecond Point all the Juſtices, ex- 
cept Levint, held clearly, that the Commiſſioners 
could not aſſign this Money ; for they had to do 
only with the Goods of the Bankrupt, and this 


Money for we 98 Goods were ſold, was never. 


the Binkrupt oney, nor could he bring any 
Action for it. Though Levinz ſaid, he believed that 
ſuch Actions had been brought for the Money 
and as he remember'd in the Caſe of Bateman a- 


| bout fourteen or fifteen Years before in B. R. 


where Trover was brought as well for the Money 
as the Goods ; but be thought the Action for the 


Money could hardly be maintained in Reaſon; and_ 


he conſented with the others, that Judgment fhould 


be given for the Defendant, and fo it was, Philips 


againtt Thompſon, 3 Lev. 69, 191. 

A Motion was made for an Afſignee of Commil- 
fioners to ſtop having Money out of Court, reco- 
vered in an Action, the Plaintiff being a Bankrupt 
ſince the Judgment ; but the Judgment being af- 


firmed before the Day of the Commiſſion ſued our, 


the Money was ordered to be delivered to the 
Plaintiff, and as no Execution was ſued, unleſs there 
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149 Of the Sale and Diſpoſal 
were a ſpecial Sctire facias: And per Twiſden, How 
can we take Notice that he is a Bankrupt? Any 
Execution may be ſtopp'd at that Rate, by alledg- 
ivg that there is a Commiſſion of Bankruptcy out 
againſt the Plaintiff, If he is alledged to be a 
Bankrupt, you mult take out a ſpecial Scire facias 
and try the Matter, whether he be a Bankrupt or 
__ not, which the Court granted. Monks Cale, 3 Reb. 1, 
I Mod. 93. 
--., Jn. rhis Caſe, Mr. Solicitor pray'd that the King $ 
Proceſs might take Place againlt the Aſſignee of the | 
Commiſſioners, on the Party's beivg a Bankrupt: 
Per Cur, Tr cannot be unleſs Seizure be made and 
returned by Inqueſt betore the Aſſignment ; and 
this being not an immediate D:zbr to the Kin ng, but 
in Aid of Receivers, who were jointly bound with 
' Monk, the. Court rcfuſed to deliver Money till an 
Inqueſt was made of this particular Dzbt: And ad- 
journ'd till Notice given to the King's Attorney: 
__ Afﬀeerwards it appears that Mr. Attorney Finch 
prayed, that Money of the Plaintiff's being a Bank- 
rupt and an immediate Debtor to the King by Re- 
turns of Money from the Comnifſioners of Exciſe, 
(which in Truth was from one Thiftlewait a Col- 
| lecor) might not be delivered out of Court to the 
| Aﬀlignee of the Commiſſioners, on Norwich's Caſe, 
4 Car, 1: in the Excnegqrrer, That the King in ſuch 
Caſe ſhall be firit fatiztied, contrary to where his 
Debt is only in Aid of another: This the Court 
would not a:low, but ruled the Money to be delivered 
to the Aſtgnees, and that the King mi ight by Scire 
facias aga! n!t them recover it. 3 Keb. 14, and 68. 
In an Action of Treſpaſs brought by the Afignees 
of Commiſſioners of Bankruptcy, for taking of 
their Goods; on Not Guilty pleaded, the Jury 
found a Special Verdict, the Subſtance of which 
was as follows, viz, One Toplady a a Vintner, on 
| the 


of Lands, &c. of Bankrupts, 141 Ii 
the 28th of April became a Bankrupt, againſt whom Ni 
a Judgment was formerly obtained ; the Juigment- 
Creditor ſued -out a Fieri facias, and the Sherifts 

_ of London by Virtue thereof on the 29th of Aprit 
ſeized the Goods of the ſaid Toplaly; and after the 
Seizure, but before any /enditioni cxfonas came, 
an Extent which is a Prerogative Writ flued our 
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of the Exchequer, againſt two Perſons who were | | 
indebred to the King, and by Inquiſition this Top- | {3 
| lady was found to be in Debt to them, whereupon | 11 
Part of the Goods mentioned in the Flaintiit's De- {Ml 
E claration, were ſeized by the Sherifts, and fold, and Wt || 
the Money paid, &c, but before the ſaid Sale, or j ll 
; any Execution of the Exchequer Proceſs, a Com- | it 
miſſion of Bankruptcy was had againſt Toplady, WE. | 
and the Commillioners afligned the Goods to the {1 Yi 
Plaintift, : 2 Oo | it 
. The Queſtion here was, Whether this Extent 14.80 


aid not caine too late? or, Whether the Fi. fa. 

was well executed, {) that the Afignees of the 

Bankrapt's Eliate could nut have a Title to thoſe. 

Goods which were tuken bifore in Execution, and UE. 
ſo in Cuſtody of the Law? The Court adjudped, j j | 
that the Extent, though a Prerogaiive Writ, and - 

likewiſe the Alignment by the Commiſſioners of 
Bankrupt, came too late, becauſe the Execution 

being weli executed, the Goods were made liable 
to the ſadgmenc-Credizar, Lechmere againſt Tho- 
70wroed 7 at. 3 M04.236; Ho: 

A Perſon that is a Bankrupt becomes Fel de ſe, 
it has been a Quellion, whether the {ommiſſoners 
may aſſign the Goods to be fold for the Creditors, 
or if the King {hall have them? And it was re- 
folved for the Creditors: For though ir is adjudged 
in the Lady Hail:'s Caie in Plowden, that when 
two Titles come tocether, viz. the King's and that tl 
of a Subject, the King's Title ſhall be preferrd; | 
yer [bh 
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142 Of the Sale and Diſpoſal 
yet the King by the Acts of Parliament has pivert 
away his Title to the Crditors: And nevertheleſs 
this may admit of a Diſpute, the Judges never con- 
ftrving a Statiite to give away the King's Right, 
but whercin he is mentioned. In a Queſtion whe- 
ther the Creditors by the Commiſſon ſhall have the 
 Govds of a Perſon outlaw'd? Ir is conceived the 
| King ſhall have them by Outlawry, &«c. where he 
has a Title at Common Law, See I”. Fones Rep. 
203. And Sir Simon Newl's Caſe, J:!1. 3 Car. 1. 
The 21 Fac. 1. provises, That Goods attached 
by foreign Attachment ſhall be fold by Commilhon- 
ers; which proves, that afrer the Starure of 13 
Eliz. until this Statute, the Commiltioners had nu 
Power over Goods taken upon a foreign Attach- 
ment ; and yet they are but a Pledge to draw the 
Party to Anſwer, and if he appear, the Attachment 
1s diſcharged. And therefore before the Statute 
21 Fac. if Goods were attached by a foreign At- 
tachment in London, and before Recovery the De- 
ſendant becomes a Bankrupt, and after Recovery is 
had, this ſhould avoid the Sale by the Commilſion- 
ers; but to remedy that, the ſpecial Proviſo is add- 
ed in the Ac, that in this Caſe the Goods ſha}l be 
in the Poſſeſſion of the Ver:dee, as the Goods of 
the Bankrupt, unleſs they were ſeized by the She- 
ritt before the Party became a Bankrupt ; and tho? 
they were ſeized before the Teſte of the Commilſ- 
ſion, yet it is faid the Goods are bound by the 
Bankruptcy. 3 Keb. 480. 
| If a Bankrupt hath pawnet or conveyed away 
his Goods upon Redemption, then the Commil- 
fioners may aſſign ſome Perſon to make a Tender 
or pay the Money at the Day ; and aſter ſuch Ten- 
der or Payment, ſhall fell the ſame purſuant to the 
Statute. And if the Commiſſioners of Bankrupt 


ſell and afſiga Damages recovered by an erroneous 
_ Judgment, 
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Judgment, to the Creditors, or others who recavec 
them in Execution ; and the Judgment is reverſed, 
the Sale is good, but the Aſſignees ſhall make Re- 
ſtitution. 3 Keb, See Chap. I. and IV. 

In the Chancery it has been decreed, that Money 
overpaid on an Uſurious Contract, as where a Sum 
is lent to a Petſon in necelſitous Circumſtances as 
6 or 8 per Cent, who afterwards becomes a Bank- 
rupt, ſhall be accounted for and refunded, notwith- 
ſtanding the Agreement of the oppreſſed Party ta 
allow ſach Payments, and the Securities therefore 
to be delivered up. But in the Caſe of Money loſt 

at Gaming and paid, this Court will refuſe Reliet, 
where it cannot be recovered at Law ; for there 

_ the Plaintiff in Equity is Pariiceps Criminis. Bo- 
Janquet againſt Daſhwood, Talber's Caf. 38, 41. 
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CHAP. VII. 


The Mcthod of makings the Nijoidend- 07 
Diftribution by the Commiſſioners and 
Aſrenecs, and of the final Dividend. 


HE Diſtribution of the Bankrup t's Efleas, 
ard Money made by Sale of ng Lands and 


Goods mult be to every Creditor a Portion, Rate 
and Rate alike, according to the Quantity of his 


Debt, by the Statute 13 Eliz. c. 7. Aiſo the fame 
A& ordains, that upon Requeſt of the Bankrupt, 


| the Commiſſioners ſhall declare how they have be- 


ftowed his Lands, and render him an Account ; 
and pay the Overplus (it any be) to the Bank- 


__ _Tupt, GG - 


In four Months after the Commiſſion ſued forth, 
the Commilſioners are to make Diltribution; and 
in caſe a Bankrupt dies before Diliribution made; 
the Commiſſioners ſhall proceed in the Execution 
of the Commiſſion, as it he were living: They 


may likewiſe proceed, when the Bankrupt by Fraud 


makes himſelf Accountant to the King ; which they 
are to examine into, e*c. Another Man's Goods in 


the Bankrupt's Pollefion and Diſpoſition, ſhall be 


alſo diftributed by the Commiſſioners : Bur in the 
Diſtribution of a Bankrupr's Eſtate, the Creditors 
by Judgmenr, Statute, Recogniſance, Specialty, or 
other Security, whereof there is no Execution os 


Extent ſerved vpon any Lands, &c. before he be- 


came a Bankrupt, ſhall be relieved for no more 


than a ratable Pare of their juſt Debts, without Re- 


ſpe& to avy Ve nalty, in any Judgment, Statute, 
; 6 Stat. 1 & 21 Fac. 1. 
By the late Statute 5 Geo. 2. c. 3o. it is enacied, 
That the Pcrivns choſen Aſlgnees of the Eſtate and 
4 os Eflects 
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Bankriupt's Efate. 145 
Effe&s of a Bankrupt, ſhall at ſome Time after the 


Expiration of four Months, and within twelve 


Months from the Time of iſſuing the Commiſſion 
of Bankruptcy, cauſe at leaſt twenty-one Days pub- 
lic Notice to be given in the Gazezte, of the T ime 
and Place the Commiſſioners and Aſſignees intend 
to meet, to make a Dividend or Diſtribution of the 


Bankrupt's Eſtate; at which Time the Creditors, 


who have not before proved their Debts, ſhall be 
at Liberty to prove the ſame; which Meeting in 
the City of London, and other Places within the 
Bills of Mortality, ſhall be at the Guild-Hall of 
the ſaid City: And upon every ſuch Meeting the 
Aſſignees ſhall produce to the ſaid Commiſſioners 
and Creditors then preſent, fair and juſt Accounts 
of all their Receipts and Payments touching the ſaid 
Bankrupt's Eſtate and Effe&ts, and of what ſhall 


| remain out-ſtanding, and the Particulars thereof ; 


and ſhall, if the Creditors then preſent, or the ma- 


jor Part of them, require the ſame, be examined 


upon Oath before the ſaid Commiiſioners, touching 
the Truth of ſuch Accounts; and therein the ſaid 
Aſſignees ſhall be allowed and retain all Sums of 
Money, as they ſhall have paid and expended in 


ſuing out and proſecuting of the Commiſſion, and 
all other juſt Allowances, on Account and by Rea- 


ſon or Means of their being Aſſignees; and the 
Commiſſionets, or the major Part of them, ſhall 


| _ order ſuch Part of the neat Produce of the ſaid 


Bankrupt's Eſtate, as by ſuch Accounts or other- 
wiſe ſhall appear to be in the Hands of the ſaid Af+ 
lignees, as they or the major Part of them ſhall 
think fit, to be forthwith divided among{t ſuch of 
the Bankrupt's Creditors, who have duly proved 
their Debts under the {aid Commiſſion, in Propor* 
tion to their ſeveral and reſpettive Debts 


01 | And 


—_—_ — CR 
ZURTPRESREISene go lynn, 
E=Y *. 4 0 - 
_ —— > + 9 3 ſt —_ 
2 = 
_ 


« 
— —— 
ee on 


— 
” 


- 


TP ps = cn Htgd "RI 
——_—_—— Er 
- KNOT EE 4 — oo es - 


_ "nt G 
OS 2 IO 
— 


+X_— 


CAD SERERT RE 20 2 ER. or 


CO = ef 7 on I bo 
= - < IR. _ hs " . + * © | a en eto 
6.2 - ME oo P = -: $a K+ oY th”; my 
-"- SS Saas. 25% EE een ia hs 
> mnt gs. n tg DONS HED AE - Cai 
-— IM - _ a —— 0. p 
| F. —_—_ 4 


et” 
—_ 
_- amet gp O3%a> ” 4 
A bb <a Wt 


FA 


_ —_— 


146 Dc Dividends of the 

And the Commiſſioners or the major Part of 
them, ſhall make their Order for a Dividend in 
Writing under their Hands, and cauſe one Part of 
fuch Order to be filed amongſt the-Proceedings on 
the Commiſſion, and ſhall deliver unto each of the 
Afſignees uvder the ſaid Commiſſion, a Duplicate 
of ſuch their Order, likewiſe under the Hands oi 


the ſaid Commiſſioners; which Order of Diſtribu- 


bution ſhall contain an Account of the Time and 
Place of making fuch Order, and the Sum total or 
Ouantum of all the Debts proved under the ſaid 
Commiſſion, and the Sum total] of the Money 


remaining in the Hands of the Aſtignees to be di- | 


vided, and how much in particular in the Pound 
is then ordered to be paid to every Creditor under 


the Commiſſion ; and the faid Aﬀignees, in Purſu- 


ance of ſuch Order, and without any Deed or 
Deeds of Diſtribution to be made for that Purpole, 
ſhail torthwith make ſuch Dividend and Diftribu- 


tion accordingly, and ſhall take Receipts, in a Book 


ro be kept for that Purpoſe, from each Creditor, 
for the Part or Share of ſuch Dividend, which 
they ſhall make and pay to each Creditor reſpec- 
tively ; and ſuch Order and Receipts ſhall be a full 
and efteftual Diſcharge to the Aſſignees tor ſo much 
as they ſhall fairly pay, purſuant to any ſuch Order 
as aforeſaid. . 

And it is further enacted, that within eighteen 


Months next after the iiſuing of any Commiſſion, 


rhe Aſſignees ſhall make a ſecond Dividend of the 
Bankrupt's Eſtate and Effects, in caſe the ſame were 
not wholly divided upon the firſt Dividend, and 
ſhall cauſe a Notice to be inſerted in the Loydoi 


Gaztte, of the Time and Place the ſaid Commil- 


jioners intend to meet to make a ſecond Nividend 
2nd Diſtribution of ſuch Bankrupt's Eſtate, and for 
re Creditors who ot before have proves 
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Vankrupt's Efate, 
their Debts, to come and prove the ſame and at 
ſuch Meeting, every of the Aſſignees ſhall produce 
upon Oath his or their Account or Accounts of the 
Bankrupt's Eſtate and Effects, and what upon the 
Balance thereof ſhall appear to be in their Hands, 
ſhall by the like Order of the Commiſſioners, or 
the major Part of them, be forthwith divided a- 
mong ſuch of the Bankrupt's Creditors, as ſhall 
have made due Proof of their Debts, in Proportion 
to their reſpective Debts ; and which ſecond Divi- 
dend ſha!) be final, unleſs any Suit at Law or in 
Equity ſhall be depending, or any Part of the E- 
ſtate ſtanding out, that cannot be diſpoſed oi, or 


that the major Part of the Creditors ſhall not have. 


agreed to be ſold and diſpoſed of in Manner afore- 
ſaid, or unleſs ſome other or future Eſtate or Et- 
fects of the ſaid Bankrupt ſhall afrerwards come to, 
or velt in the ſaid Afignees; in which Caſe the 
ſaid Aſſignees ſhall, as ſoon as may be, convert ſuch 
future or other Eſtate and Effects into Money, in 
Manner aforeſaid, and ſhall within two Months af- 
ter the ſame ſhall be converted into Money, by the 


like Order of the Commiſſtoners, divide the fame 


among ſuch Creditors of the Bankrupt, who ſhall 
have made due Proof of their Debts under the ſaid 
Commiſſhon. "q ON, 
Provided always, that no Suit in Equity ſhall be 

commenced by any Aſſignee or Aſſignees of the 
Bankrupt's Eſtate, without the Conſent of the ma- 
jor Part in Value of the Creditors of ſuch Bank- 
rupt, who ſhall be preſent at a Meeting purſuant 
to *___ to be given in the Gazette for that Pur- 
_ poſe. | 


The Commiſſioners may ſell and make Prepara- 


tion for a Didribution preſently upon executing 
the Commiſſion ; but *tis ſaid they cannot diſtribute 
"till the four Months are paſt; and until thoſe are 
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148 f Dividends of the 
paſt, and before any Diſtribution made, the Credi- 
rors at any Time may pray to be joined, and ſhall 
be admittnd being contributory to the Charges of 
the Commiſſion, as well in ſuing it forth, as in the 
Execution thereot ; and if they come not in within 
four Months, then the Commiſſioners are to diſtri- 
bute. Hutt. 37. Ruggle's Caſe. 
If a Bankrupt be indebted to one Creditor 20 /, 
and to another 10 /. and he has a Debt due to him 
by Bond of 20/. now the Commiſhoners may di- 
vide this, viz. to every Creditor a Portion, Part 
and Part alike, and it is held they may ſue ſeverally 
for it. Godb. 195. And the Commiſſioners ought 
to make ſeveral Diſtribution to the ſeveral Credi- 
tors ; for if the Bankrupt owed a certain Sum to A. 
the like to B, and more to C. a joint Diſpoſition to 
A. B. and C. is not according to the Power given 
| to the Commiſſioners by Statute; which limits them 
ro make Diſtribution among the Creditors, to every 
one a Portion, Rate alike, according to the Quan- 
tity of their Debts ; but in this Caſe he who has 
the leaſt Debt, ſhall have as great Intereſt in the 
Goods, as he that hath the greateſt; and ſo ſuch 
joint Afſignment of ſeveral Debts is void, which 
the Court granted: But to that it was anſwered, 
and reſolved by the Court, that here it appears by 
the Verdict that the Debt due to the Plaintifis was 
joint, for the Jury find that Cook was indebted 
to them in 273 /. 12 5. which ſhall be intended 
a joint Debt, and fo the Sale and Diſpoſition is 
g00d, Bf Wes IE 
| Then it was argued, that foraſmuch as the Words 
of the Act are, To every of the ſaid Creditors @ 
Portion, Rate aud Rate alike, Diſtribution ought 
to be made to all the Creditors ; but it appeareth 
in this Caſe that Tibyam was a Creditor, and 641. 
_ due to him, and yet nothing was allotted to him M 
| tae 
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___ Bankrupt's Effate. 149 
the Sale and Diſtribution. To this it was anſwered, 
and alſo reſolved, that here the Factor of the ſaid 
Tibaam in that part refuſed to come in as Creditor, 
but claimed all the Goods ; and ſuch only ſhall be 
relieved as will come in as a Creditor, not thoſe as 

Trefuſe to pray the Benefit of the At. Caſe of 
Bankrupts, 2 Co. Rep. 26. T OR 
. On a Commiſſion againſt one Peacock a Bank- 
rupt ſued out by Harding and others, who were 
Plaintiffs, againſt March, Langley and other Defen- 
dants, a Diſtribution was made of 3707. to the 
Yaintifts, after in two Suits of Law proſecuted by 
them, they were nonſuited in one, and a Verdict 
was found againſt them, which Suits were to have 
recovered 600 /. Part of the Bankrupt's Eltate ; 
and then they exhibited a Bill in Chancery, and there 
were diſmiſſed, becauſe Bankrupt cr not, was only 
triable at Law: Upon which they ſued at Law, 
and had Judgment, and alſo Execution for 600 /. 
Thereupon Langley, a Creditor, prays to be ad- 
mitted in, and tenders his Part of the Charges of 
the Commiſſion, and that he may partake in fo 
much of the 600 /. and other Eſtate beyond what 
was already diſtributed : The Commiſſioners admit 
bim, and call the Plaintiffs to Account, which they 
refuſing to do, the Commiſſioners ſue them on a 
Covenant that they had given to the ſaid Commil- 
ſioners, as is uſual in ſuch Cale. 
The Plaintiffs now pray to be relieved againſt the 
Covenant, on two Reaſons, 1ſt, that after the four 
Months elapſed and Diſtribution made, no Creditor 
could come in by the Statute 21 Jac. 1. and 2dly, 
| for that they had ſpent in the Suits Nine hundred 
Pounds: This Cauſe coming to Hearing, it was 
inſiſted for the Defendants, that it was true, Lang- 
ley could not come in to diſturb the firſt Diſtribu- 
tion ; but might come iq for the Reſidue of which 
| 3 | nd 
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ro Diſtribution was made. For that the firſt Cre- 
ditors bad no more Intereſt than the Defendant, 
and there are no negative Words in the Statute 
which makes the Reftaint: But as to what is di- 
tributed by the precedent A 13 Eliz. all the 
\f Creditors, whether they ſued out the Commiſſon 
| or no, might come into the Commiſſion at any 
Time, and each Creditor was to have his Propor- 
tion pro rata out of the Bankrupt's Eſtate; which 
made the Execution of that AG in point of Diſtri- 
bution, uneaſy and ditlicult, becauſe it was hard to 
find out all the Creditors; and on the other Hand, 
it was too great a Power in the Commiſſioners 
according to that Law, by Reaſon the Commil- 
fioners might the next Day after the Commiſſion 
taken out, or as ſoon as they pleaſed, ſell and dil- 
pole the whole Eſtate. | 
To prevent which the 21 Fac. gives Remedy, 
and the Words in that Statute (before Diſtribution) 
muſt not be underſtood of the Eſtate that is not 
diſtributed ; and as the Counſel was about to argue 
that Point further, it was alledged at the Bar that 
Langley's Demand was vain, for nothing could come 
to him, viz. the Reſidue would not any ways be- 
nefit him, as 600 /. only was recovered, out of 
which 3007. and 170/7. being deducted, 130 /. 
remained, and if their Charges in Recovery were 
allowed, nothing would remain. But here Mr. 
Keck of Counſel with the Plaintifls, acknowledged 
the Defendant was to come into the Commilſton, 
paying the Charge; and the Lord Keeper referred 
[ '- the Account of the Charges to be ſpecially re- 
- ported by the Maſter, and Langley inſiſting that he 
| had born 2007. in Charge with the Plaintiffs, it 
( was decreed he ſhould be but at the Charge of the 
_ Commiſſion, not of the Suit, where the Recovery 
wes to their own Ule, viz. the 470 /. and not of 


_ uynne* 


| 
; 


Bankrupt's Eſtate, T5 
unneceſſary Suits, wherein they alſo failed. 2 Char. 


Caf. 154. Harding & al. againſt March. . See the 
Caſe of Ruſhworth and Creditors of Forth, 1 Chan. 


Caf. 307. 


A Creditor offers Proof of his Debt to the Com- 
miſſioners of Bankrupt, which they diſallow, and 
Diſtribution is not yer made; on moving the Court, 
the Lord Chancellor will hear the Proof, and give 


| Order therein ; though he ſaid at firſt, that it was 


fit to leave it to the Courſe the Statute had pro- 


vided, In caſe the Commiſſioners make a fraudu- 


lent Diſtribution of the Bankrupt's Eſtate, it may 
be ſet aſide in Chancery, on a Petition : Though it 


feems a Diſtribution among the Creditors, upon a 


ſuppoſed Value of the Bankrupt's Real Eſtate, 
where the Commiſſioners had no Money to diſtri- 
bute, is not to be adjudged fraudulent and ſet aſide. 


1 Chan, Caf. 275. 2 Vern. 158, 162. 


It is held the Court of Chancery may direct, 
that the Conſideration of a Need made by a Perſon 
to ſome of his Creditors, before his Bankruptcy, 
ſhall be inquired into, although the Deed be not 


ſet alide on a Bill brought as fraudulent ; where it 
is made in Fraud of the Laws concerning Bankrupts, 
by Reaſon of its Tendency to prevent that equita- 
| ble Diltribution of the Bankrupt's Eſtate which 
thoſe Laws require ; and where Securities are accu- 
mulated one upon another, which make up that 


Conlideration. Barnardiſton's Rep. 203, 205. 

On a Commiſſion of Bankruptcy, if the Com- 
miſſioners appoint a Dividend to be made of the 
Bankrupt's Eltate, and a Creditor under the Com- 
miſſion neglects to receive of the Aſſignees his Pro- 
portion thereof ; if the Aſſignees afterwards break, 


and run away with the Dividend that was in their 
Hands, the Creditor ſhali not be allowed to come 


upon the Bankrupt's Eſtate for that Money but 
I. 4 g1iade 
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muſt take his Remedy againſt the Aſſignees as well 
as he can; allowed and lo decreed by Lord Chan- 
cellor Hardwicke. 

But his Lordſhip ſaid, this wholly depends upon 
the Deed of Diſtribution that aſcertains the Sum 
due, on the Account of ſuch Dividend, and which 
oives a new Credit for the ſame; for if no ſach 
Deed of Diſtribution were made, the Creditor 
would be allowed to come upon the Eitate of the 
onneupt. Baruardiſton 419. Hill. 1740. 

Where Commiſſioners or Aſſignees refuſe to pay 
a Cieditor his proportionable Part, on a Diſtribu- 


tion, bor bring an Action for it, or more pro- 
perly be-relieved in Chaxcery. 


See more Chap. IE. 
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CHAP. IK 


Certificates to be figned in what Manner, 
and the Bankrupts diſcharged, &c. 


ND it is enacted by the 5 Geo, 2. c. 30. that 
. no Bankrupt or Bankrupts ſhall be intitled to 
| the Benefits allowed by this A&, unleſs the Com- 
miſſioners authoriſed by the Commiſſion, or the ma- 
jor Part of them, ſhall in Writing under their 
Hands and Seals certify to the Lord Chancellor, or 
Lord Keeper, or Commiſſioners for the Cuſtody of 
the Great Seal for the Time being, that ſuch Bank- 
rupt or Bankrupts hath or have made a full Dif- 
covery of his or their Eſtate and Efte&s, and in all 
Things conformed himſelf or themſelves, according 
to this Act; and that there doth not appear to 
them any Reaſon to doubt of the Truth of ſuch 


Diſcovery, or that the ſame is not a full Diſcovery 


_ of all the Bankrupt's Eſtate and Effects ; and unleſs 

four Parts in five in Number and Value of the Cre- 
 ditors of ſuch Bankrupt, who ſhall be Creditors for 
not leſs than twenty Pounds reſpe&ively, and who 


ſhall bave dyly proved their Debts under the Com- 


miſſion, or ſome other Perſon by them lawfully aus 
thorized thereunto, ſhall ſign ſuch Certificate, and 
_ teſtify their Conſent to the ſame, and to the Bank- 
Tupt's Diſcharge in Purſuance or this A, to be 
allo certified by ſuch Commiſſioners ; but the ſaid 


_ Commiſſioners ſhall not certify the fame til] they 
ſhall have Proof by Affidavit of ſuch Creditors, or 


of the Perſons by them authoriſed for that Purpoſe, 
ſigning the ſaid Certificate, and of the Power and 
Authority, by which any Perſon ſhall be authoriſed 


þy any Creditor, to ſign ſuch Certificate for him ; 


whick 


0 ——- Bo are 9. —_—_— 
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which Aﬀidavit, together with ſuch Warrant or 
CDS ſign, "(hall be laid before the Lora 


FE —u lor, "Fc. with the ſaid Certificate, in order 


tor the allowing and confirming the ſame; and un- 
lefs ſuch Bankrupt make Oath, that ſach Certif- 
cate and Conſent of the Creditors thereunto were 
obtained fairly, and without Fraud. EET 
And then the ſaid Certificate ſhall, after ſuch 


Oath of the Bankrunt, - be allowed and confirmed 
| by the Lord Chanc<!lor, Lord Keeper, or Commil- 


fioners for the Cuſtody of the Great Seal for the 
Time being. or by two ſuch Juſtices of the Courts 
of King's Bench or Common. Pleas, or Barons of 


the 7, Xchequ: -y, to whom the Confideration of ſuch 
_ Certitica;s, ſhall be reter:2d by the Lord Chancellor, 
Lord icceper, or Commiſſioners of the Great Seal ; 


and ny of the Creditors of ſuch Bankrupt may be 


beard, it they ſhall think ſir, before the reſpective 


Perſons gs Pry againſt the making of the ſaid 
Certificate, and againſt the Confirmation thereof ; 
vor ſhall avy Commiſſioner ſign ſuch Certificate till 
afier four Parts in five in Number and Value of the 
ſaid Creditors ſhall have fi igned the fame as afore- 
ſaid. 


And it is enaQed, that every Bond, Bill, Note, 


 ContraQ, Agreement, or Security whatſoever, to 


be made or given by any Bankrupt, or any other 
Perſon, unto or to the Uſe of or in Truſt for any 
Creditor or Creditors, or for ſecuring the Payment 
of any Debt or Sum of Money due from ſuch 
Bankrupt at the Time of his becoming Bankrupt, 
or any Part thereof, between the Time of his be- 


ing a Bankrupt, and ſuch Bankrupt's Diſcharge, as 
"2 Conſideration, or to the Intent to perſuade him, 


ber or them, to conſent to, or ſign any ſuch Certi- 
ficate, ſhall be wholly void and of no Effe&t; and 
the Money thereby ſecured or agreed to he paid, 
ſhall not be recovered or recoverable, but the Farce 

uu. 
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ſued on. ſuch Bond, Bill, Note, Contract or Agree- 
ment, ſhall and may plead the General Iſſue, and 
give this Act and the Special Matter in Evidence. 

And further it is enacted, that if any Bankrupt, 


who ſhall have obtained his Certificate from the 


acting. Commiſſoners, and ſuch Certificate ſhall 
have been allowed and confirmed as by this A&& is 
directed, ſhall be taken in Execution, or detained 
in Priſon on Account of any Debts due or owing 
before he hecame Bankrupt, by Reaſon Judgment 
was obtained before ſuch Certificate was allowed 
and confirmed ; it ſhall and may be lawful for any 


one or more of the Judges of the Court, where 


Judgment has been fo obtained againſt ſuch Bank- 
rupt, on the Bankrupt's producing his Certificate 
allowed and confirmed, to order any Sherift or She- 
riffs, Bailiff or Officer, Gaoler, or Keeper of any 


' Prifon, who hath or ſhall have any ſuch Bankrupt 


in his Cuſtody by Virtue of any ſuch Execution, to 
diſcharge the faid Bankrupr out of Cuſtody, with- 
out Payment of any Fee or Reward; and ſuch She- 
rift, Bailiff or Officer, Gaoler, or Keeper is and 
are hereby required to diſcharge ſuch Bankrupt out 
of his or their Cultody accordingly, and is and are 
hereby indemnified from any Action for an Eſcape 
for his or their ſo doing. 
Provided always, and it is alſo enacted, that after 
any ſuch Bankrupt or Bankrupts ſhall have obtained 


| his or their Certificate, and the ſame ſball be duly 


contirmed, every ſuch Bankrupt and Bankrupts 
ſhall and is, and are hereby obliged to give his or 


their Attendance, upon every reaſonable Notice in 


Writing, to be given to him, or them, or to be 


_ left at his, or' their uſual Place of Abode, by the 


Afſignes..or Aſſignees, or their Order, thereby re- 
quiring him or them, to attend the faid Aſſignees 
ot ſuch Bankrupt's Eſtate, in order to make up, 
adjuſt or ſettle, any Account or Accounts between 


the 
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the Bankrupt or Bankrupts, and any Debtor to, or 
Creditor of ſuch Bankrupt's Eſtate, or to' attend 
any Court or Courts of Record, in order to be 
examined touching the ſame, or-for ſuch other Bu- 
fineſs, which ſuch Aſignees ſhall judge neceſſary 
for getting in the ſaid Bankrupt's Eſtate and Effects, 
for the Benekt of his or their Creditors ; for which 
Attendance the Bankrupt ſhall be allowed and paid 
the Sam of Two Shillings and Sixpence per Diem, 
by ſuch Aſſignees, out of the Bankrupt's Eſtate. 
And in caſe the ſ{ajd Bankrupt or Bankrupts ſhall 
negle&t or refuſe to attend as aforeſaid, without 
good Cauſe ſhewn to the Commiſſioners, or the 
major Part of them, for ſuch his or their Neglect or 
Refuſal, ro be by them allowed as ſufficient, the 
Aſignees making due Proof thereof upon Oath be- 
fore the ſaid Commiſſioners authoriſed as aforeſaid, 
or the major Part of them, the ſaid Commititoners 
zre hereby impowered and required to iſſue a War- 
rant or Warrants, directed to ſuch Perſon or Perſons 
as they ſhall think proper, for apprehending ſuch 
Bankrupt or Binkrupts, and him or them to commit 
to the County Gaol, there to remain without Bail 


_ or Mainpriſe, until he or they ſhall duly conform to 


the Satisfaction of the ſaid Commiſſioners, and be 
by them, or the ſpecial Order of the Lord Chan- 
ceilor, Lord Keeper, or Commiſſioners for the Cu- 
ſtody of the Great Seal for the Time being, or 
otherwiſe by due Courſe of Law diſcharged ; and 
the Gaoler or Keeper of ſuch Priſon, to which the 
faid Bankrupr or Bankrupts ſhall be committed, is 
hereby required to keep ſuch Perſon or Perſons in 
cloſe Cultody, within the Walls of the ſaid Priſon, 
until he or they be duly diſcharged as aforeſaid, un-_ 


der the Pains and Penalties before mentioned, for 


fuch Gaoler or Keeper ſuffering ſuch Priſoners, 
committed purſuant to this A&, to eſcape and go 
at large. © 

BE A 
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A Plaintift being a Bankrupt, endeavoured to be 
diſcharged with the Conſent of four Fifths of his 
Creditors in Number and Value, upon the late Sta- 
tute ; the Defendant who was a Creditor, preferred 
a Petition to the Lord Chancellor againſt the Al- 
lowance of the Certificate ; upon which the Bank- 
rupt, in Conſideration of the Defendant's with- 
drawing his Petition, gave bim a Bond for his 
whole Debt. Afterwards the Bankrupt's Certifh- 
cate was allowed, and the Defendant puiting the 
Bond in Suit againſt the Bankrupt, he pleaded the 
A& of Parliament, and that the Bond was obtained 
in order to procure his Diſcharge; and on a Ver- 
dit there for the Plaintiff, the Bankrupt brought 
this Bill, inbſting that the Bond was obtained from 
him under his Neceſffities, and within the Reaſon 
of that Clauſe in the Statute which makes Bonds 


void for conſenting to the Bankrupt's Dilcharge ; | 
and it was repreſented as an unconſcionable Thing 


for the Creditor to defire more than his Share of the 
 Bankrupt's Eſtate with the Reſt, and that the 
Bankrupt ought to be favoured, who had given up 
all to his Creditors. | 
Lord Chancellor Parker. Here is an honeſt Cre- 


ditor, and the Bankrupt if he ſhould pay him all, 


ſtill pays but what in Conſcience he ought. The 


Defendant could not be ſaid to do amiſs in peti-_ 


tioning the Great Seal againſt the Allowance of 
the Certificate ; neicher can it now appear to me 
what Succeſs that Petition would have been attend- 
ed with; it may be he had juſt Cauſe to petition, 
and the Bankrupt no Right to have the Petition 
diſallowed; and the Plaintiff, if he had a fair De- 
tence, ought to have made Uſe of it againſt the 
Petition ; but in caſe of treating with the Defer- 
dant to withdraw it, the other might inſiſt upon 
reaſonable Terms to have his juſt Debt. _ 
We 
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We will ſuppoſe the preſent Bill were diſmiſſed, 
the Conſequence would only be thar the Plaintiff 
muſt pay whar he juſtly owes; but were he to be 
relieved, the Defendant would thereby be put in 
a worſe Condition than any of the other Creditors ; 
for the Bankrupt's Eſtate being diſtributed, he cannot 
now have his Proportion thereof, ſo that he muſt 
loſe his whole Debt; and it is the Plaintift's Faulr 
to come {o late, which makes the Caſe ſtill the 
ſtronger againſt him ; nor does the Law make any 
Diſtintion whether the Bankrupt became ſo by his 
own extravagant Way of Living, or by Misfor- 


tunes; and therefore he is the leſs to be favoured. 


It is hard enough to bar Creditors of the ful] 


| Remedy which the Law gives for the Recovery of 


Debts; indeed where the Words of the Statute are 
plain, they muſt be ſubmitted ro, but then the 


Bankrupt in all ſuch Cafes ſhould bring himſelt 


within it: And it would not be fair to put the De- 


| fendant, who has the Law of his Side, in a worſe 


Condition than any of the other Creditors whoſe 


Debts are extinguiſhed by the Statute ; therefore 


diſmiſs the Bill with Colts. Lewis againſt Chaſe, 
1 Peer Williams's Rep. 620. - | 


CHAP. 
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CHAP. X 


The Proceedings of the Commiſſioners to 
be entered of Record, where all Perſons 
may ſearch for the ſame; and how given 
in Evidence and pleaded. 


HE ſaid Statute 5 Geo. 2. recites, that where- 
as Commiſſons of Bankrupts, and. the De- 
poſitions taken before the Commiſſioners, and the 


Proceedings upon ſuch Commiſſions, are moft com- 


monly kept by Perſons who att as Clerks or Secre+ 


taries to ſuch Commiſſioners of Bankrupts, and by 


Reaſon of the Death of ſuch Clerks or Secretaries, 
are many Times loſt and miſlaid, by Means where- 
_ of ſuch Perſons, as have purchaſcd or may pur=- 
chaſe any Meftuages, Lands, Tenements or Here- 
ditaments, under any Commiſſion grounded upon 
the Statutes made concerning Bankrupts, may be 
diſabled to make out their Right and Title to the 
ſame ; and there being no certain Place where rhe 
Creditors of any Bankrupt, or any Perſon or Per- 


ſons claiming any Eſtate or Intereſt in any Mel- 


ſuages, Lands, Tenements or Hereditaments, by 
or under any fuch Commiſſion as aforeſaid, can 
have Recourſe to ſuch Commillion and the Pro- 
ceedings thereupon ; and ſuch Commiitions, Depo- 
fitions and Proceedings, in caſe they can be pro- 
duced, are nvt at preſent of Record, nor can be 


given in Evidence, which may be of very evil 


Conſequence to ſuch Purchaſers or Perſons claiming 

as aforeſaid. TT 
'Tis therefore enaQed, that upon the Petition o£ 
any Perſon or Perſons to the Lord Chancellor, 
Lord Keeper, or Commiſſioners for the Cuſtody os 
I | one 
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the Great Seal, praying that ſuch Commiſſon, and 
the Depoſitions taken thereon, or any Part of ſuch 
Depolitions, and ſuch Certificates ſo to be allowed 
,and confirmed as atoreſaid, or any other Matters or 
| Things relating to the faid Commiſſons, or the 
| Proceedings thereupon, tnay be entered of Record, 
| the Lord High Chancellor, Lord Keeper or Com- 
|  _ miſſioners of the Great Seal ſhall and may dire& 
| and order ſuch Commiſſions, Depolitions, Proceed- 
ings and Certificates, or other Matters or Things 
to be entered of Record ; and in caſe of the 
Death of the Witneſſes proving ſuch Bankruptcy, 
| or if the ſaid Commiſſions, Depoſitions Proceed- 
ings, or other Matters or T hings, ſhall be loft or 
miſlaid, a true Copy of the Record of ſuch Com- 
mithons, Depoſitions and Proceedings, or other 
Fhings, ſigned and atteſted as herein is mentioned, 
ſhall and may upon all Occaſions be given in Evi- 
dence to prove ſuch Commiſſions and the Bank- 
ruptcy of ſuch Perſons, againſt whom any Com- 
mitſion hath been or ſhall be awarded, or other 
Matters or Things; any Law, or Cuſtom to the 
contrary notwithſtanding. 
And all Certificates, which have been allowed 
- and confirmed, and entered of Record as afore-_ 
ſaid, or a tiue Copy of every Certificate duly 
ſigned and atteſted, ſhall and may be given in Evi- 
dence in any of his Majeſty's Courts of Record, 
and be, without any further Proof, deemed, ad- 
judged and taken, to be a full and effeual Bar 
and Diſcharge of and againit any Action or Suit, 
that ſhall be commenced or brought by any Cre- 
diror or Creditors of ſuch Bankrupt, for any Debt 
or Yemand contracted, due, or demandable before 
the iſſuing of ſuch Commiſſon, unleſs any Creditor . 
or Creditors of the Perſon that hath ſach Certift- 
cate, ſhall prove that the {4id Certificate was frau- 
dulently obtained ; in which Caſes Coſts ſhall be 
I q."0® 


of, and what Proceedings have been thereupon, 


' Matters aforeſaid ſhall be entred of Record, and 


_ themſelves well in entring the ſame of Record, +:d 
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allowed to either Party, as in other common 
Caſes. ; 
And to the End any Creditor, or other Perſon 
or Perſons, may know where to ſearch -and ſ:e 
whether ſuch Commiſſion hath iſſued, and find 
what Depolitions have been taken by Virtue there- 


and whether the {aid Bankrupt hath made ſuch 
Affidavit as aforeſaid, or whether ſuch Certificates 
are. entered of Record, and all other Matters or 
Things, which ſhall be entered of Record in Pur- 
ſuance of this A&, the Lord High Chancellor, 
Lord: Keeper, or Commiſſioners for the Cuſtody of 
the Great Sea], ſhall appoint a certain proper Place 
near the Inns of Court, where all and every the 


where all Perſons ſhall be at Liberty to ſearch and 
ſee if the ſame are duly entred of Record; and 
the Lord Chancellor, Lord Keeper, or Commilſ- 
fioners ſhall by a Writing under his or their Hands, 
appoint a proper Perſon, who ſhall by himſelf or 
his ſufficient Deputy, to be approved by the Lord 
Chancellor, c*c. enter of Record ſuch Commilſtons, 
Depolitions, Proceedings and Certificates, and 
other Matters and Things, and have the Cuftody 
of the Entries thereof ; and alſo appoint ſuch Fee 
and Reward to be paid to ſuch Perſon, for his La- 
bour and Pains therein, as the Lord High Chancel- 
lor, ec. ſhall think reaſonable, not exceeding what 
is uſally paid in the like Caſes; and the Perſon ſo 
to be appointed, and his Deputy, ſhall continue to. 
enter of Record all and every the Matters and 
Things aforeſaid, and to have the Cuſtody of the 
lame, fo long as he or they ſhall reſpeCively behave 


keeping ſuch Entries, and ſhall not be removed, 
but by Order in Writing under the Hand of the 
Lord High Chancellor, Lord Keeper, &c. on or 

PM an 
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and ſufficient Cauſe therein ſpecified ; and in cafe 
ſuch Perſon ſhall die, or be removed as aforeſaid, 
_ the Lord Chancellor, &c. ſhall and may in Writing 
under his or their Hands, appoint another Perſon 
to enter the ſame of Record, who ſhall have the 
Cuſtody of the Entries thereof, and ſhall have 
and receive the like Fee and Reward for his Pains 
and Labour. fy 

In Action on the Caſe brought by an Aſſignee 
_ of Commiſſioners of Bankrupts, it was objected 
_ that the whole Proceedings of the Commiſſioners 
ought to be ſet forth in the Declaration, which 
was not done, tho' it was held the Precedents are 
| both ways. 1 Lurw. 274. As to Pleadings it is 


_ ordained, that in Ad&ions againſt Commiſſioners 


of Bankrupts, or others under their Authority, 
executing any Matter by Force of the 13 Eliz. or 
the 1 Jac. 1. the Defendant may plead Not guilty, 
or juſtify_that jt was done by the Authority of the 
13 Eliz. or that Ac, without expreſſing other 
Circumſtances contained in either of the ſaid Acts, 
and without ſhewing forth the Commiſſion, to 
which the Plaintiff ſhall reply, That the Defendant did 
the Fatt of his own Wrong, &c, But in Treſpaſs for 
entring the Plaintiff's Houſe, ec. the Defendant 
cannot plead Not guilty, and give the Special Mat- 
ter in Evidence, but ought to ſet forth the Com- 
miſſion of Bankrupts, and all the Special Matter. 
Lite; Rep. 356. ; 

Upon a Judgment obtained againſt the Teſtator, 
and Scire facias againſt his Executors, they pleaded 
that he was a Trader, and indebted to ſeveral Per- 
ſons (naming them) who petitioned the Lord Keepes 
for a Commiſſion of Bankruptcy againſt him, and 
thereupon a Commiſſion was granted, @'c. which 
they averred to be {till depending ; and upon 2 
Demurrer it was adjudged, that this Plea was il}, 

becauſe the Defendants did not alledge, that their 
Tellator 
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Teſtator was a Bankrupt at the Time of the Pe- 
tttion exhibited, or when the Commiſſion iſſued ; 
and this ſeems very material to be alledged, becauſe 
the Statute 13 Eliz. gives the Lord Chancellor 


Power to grant Commiſſions againſt Perſons therein 


deſcribed, being Barkrupts, 2 Lutw, 1273. Gubbs 
againſt Backwel, 


An AGiion was ſued for the Eſcape of one com- 


mitted by Commiſſioners of Bankrupts ; the Plain- 
tiff ſets forth, that upon the Petition of him, and 
other Creditors, the Lord Chancellor, by Commiſ- 
fion, dedit plenam poteſtatem to the Commiſſioners, 


according to the Statute, &c. and this was ad- 


judged good; ſo it would have been, that the 
Chancellor wvigore Statut. fecit Commiſſionem, &c. 


tho* Coke agreed, if it had been, that the Lord 


Chancellor dedit poteſtatem generally, without Re- 
ference to the Statute, it had been naught ; for to 
grant Commiſſions is Part of the Regal Prerogative, 


and the more formal Pleading had been, that the 


King dedit poteſtatem, &c. 2 Bulſt. 236. Barns 
_ and Cary, EE 
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CHAP. XI. 


Commiſſioners of Bankrupts, their Oat h, 
and Fees, Bills ſettled by a Maſter in 
Chancery, &c. 


ND it is provided, and enaced by the Statute 
A 5 Ge0. 2. c. 30. That the Commiffioners, au- 
thorized by this Ac, and every of them, ſhall not 
be capable of acting as a Commiſſioner or Commil- 
ſioners in the Execution of any of the Powers and 
Authorities given and granted by this preſent Act, 
or any other A& or Acts of Parliament now in 
Force concerning Bankrupts, (unleſs it be the 
Power hereby given of adminiſtring Oaths to 
Commiſſioners) until ſuch Time as he and they 
reſpeively ſhall have taken an Oath to the Effect 
following, that is to ſay, 


© I A. B. do ſwear, that T will faithfully, im- 
partially, and honeſtly according ro the belt of 
my Skill and Knowledge, execute the ſeveral 
Powers and Truſts repoſed in me as a Commitho- 
ner in a Commiſſion of Bankrupt againſt T. D. 
late of, &c. and that without Favour or Aﬀec- 
tion, Prejudice or Malice. 

4 | So help me God 


Which Oath any T wo or more of the ſaid Com- 
miſfioners are hereby impowered and required to 
adminiſter to each other in the ſame Commiſſon 
named and authorized ; and they the ſaid Commit 


fioners ſhall and are hereby required to enter and 
| Keep a Memorial or Memorials thereof, ſigned by 


them reſpectively, among the Depoſicions and other 
Proceedings 'on each reſpective Commiſſion that 
ſhall be iſſued forth by Virtue of this Ac, or any 
other A or Acts of Parliament now in Force cont- 


_ erning Bankrupts, 


And 
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And whereas the ſuing out and proſecuting of 
Commiſſions of Bankrupts is at preſent very ex- 


penſive, to. the great Prejudice of the Bankrupt 


and his Creditors; it is therefore further enacted, 
That there ſhall not be paid or allowed by the 


Creditors, or out of the Eſtate of the Bankrupt, 
any Monies whatſoever, for Expences in Eating or 
Drinking of the Commiſhoners, or of any other 
Perſons at the Times of the Meetings of the ſaid 
Commiſitoners, or any of the Creditors; and that 


_ no Schedule ſhall be ' annexed to any Deed of Al- 


ſignment of the Perſonal Eſtate of ſuch Bankrupt, 
from the Commiſſioners to the Aſſignee or Aſſignees 


of the ſaid Eſtate: And if any Commiſſioner or 


Commiſſioners in any Commiſſion ſhall order any 
ſuch Expence to be made, or eat or drink at any 
ſuch Meeting at the Charge of the Creditors ; or 
out of the Eſtate of ſuch Bankrupt, ſhail receive 
or take above the Sum of Twenty Shillings each 
Commiſtoner for each reſpe&ive Meeting, every 
ſuch Commillioner ſo offending ſhall be diſabled for 
ever to att as a Commiſſioner, in ſuch or any 
other Commillion founded on this Ac, or any of 
the Statutes made relating to Bankrupts. 


And to the End that Commiſſions of Bankrupt 


may be carried on and proſecuted with as little Ex- 
pence as reaſonably may be, it is enacted, that all 
Bills of Fees or Disburſements claimed or demanded 


| by any Solicitor, Clerk or Attorney, impioyed under 


any Commiſſion of Bankrupt, ſhall be ſettled, ad- 
julted, and certified by* one of. the Maſters of the 
Court of Chancery ; and fo much as the Maſter ſhall 
certify to be due to ſuch Clerk, Solicitor, or Attor- 
ney, and no more, ſhall be paid by the Aſſignees un- 
der {ſuch Commiſſion ; and the Maſter, who ſhall ſet- 
tle.and adjuſt ſuch Bill, ſhall have and receive for 
his Care in adjuſting the ſame, as alſo for his Cer- 
tificate thereof, the Sum of 20s. and no more. 
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Fees are as follow. 


The Commiſſioners named in any Commiſſion of 
Bankruptcy, at the Meeting appointed to chuſe Af. 
ſignees, are to aſcertain the Coſts and Expences of 


| ſuing forth and proſecuting the Commiſſion, to be 


paid by the Aſſignees out of the Bankrupt's Eſtate 
to the petitioning Creditors, &c. But a Commiſ- 
ſion may be renewed for Half the uſual Fees and 
Expenices ; where all the Commiſſioners but two, 


'or thoſe of the Quorum happen to die hefore the £ 


Commiſſion is executed, &c. In which Caſe a 
new Commiſſion muſt be iſſued ; and thereupon 
ſuch new Commiſſioners may call the old ones to 
Account, Oc. BS, 

It is commonly ſaid, that the whole Fees and 
Charges of ſuing out and executing a Commiſſion 
of Bankrupts amount to at leaſt Fifty Pounds, 
which is a large Sum, where the Effets of the 
Bankrupt are not conſiderable; ſome of which 


Some Fees paid on ſuing out a Commiſſion of Bauks 
| | rupt. 


EE) - 

For Drawing the Aﬀidavit, ———— o 4 6 
To the Secretary of the Bankrupts,, 2 2 o 
Fo his Clerk, — —— Oo 5 oe 
For the Private Seal, ommnow ——— 2 2 © 
To my Lord Chancellor's Secretary, Fc. > 2 o 
'To the Sealer, w=— -. Jo 0 
To the Porter, | —=— m—— OO Y 6 
To the Hamper, ——— w———— o 3 6 
For the Commiſſion, ——— ——- 5 16 2 
Bond and Docquet, ———— =— Oo 6 6 
To the Clerk of the Docquets —— o 1o o 
Fee of Soliciting, Oc. — 7. 
I5 $5 0 
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CHAP. XI. 


Peecedents zz the whole Courſe of taking. 


cut and executing Commiſſions of Bank- 
ruptcy, and of Grants and Aſſignments. 


N order to take out a Statute or Commiſſion of 
8. Bankrupt againſt a Perſon, the firſt Thing to be 
done is to make Afidavit before a Maſter in Chan- 
_ cery, either ordinary or extraordinary, that the 


Party is indebted in a Sum ſufficient to make him a 


a Bankrupt, &c. according ro the Statutes, viz. 
That he owes to one Creditor 100 /, or to two 
Creditors 150 /. or if three or more Creditors 
200 ], or upwards : And ſuch Creditors petition- 
ing ſhall give Bond in 200 /, Penalty, conditioned 
for proving their Debts, and the Perſon a Bank- 
rupt ; and it the Debts are not really duc, or it 
does not appear that the Party is a Bankrupt, bur 
that the Commiſſion was taken out fraudulently, in 
that Caſe the Lord Chancellor to whom given, 
may on Petition aſſign the Bond to the Party 
' grieved, to recompence him in Damages, 


The Form of an Affidavit made before a 
Maſter in Chancery. 


A B. of, @c. in the Councy of S. maketh 
| * Oath, that C. D. of, &@*c. in the ſaid County, 
Grocer, is truly and juſtly indebted to this Depo- 
nent (one of his Creditors) in the Sum of One 
| hundred Pounds and upwards, beſides what he is in- 
_ debted to other his Creditors, and is become a 
Bankrupt within the true Meaning of oge or ſome 
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of the Statutes made againſt Bankrupts, as this De- 
ponent believes, 


Sworn the Day and Toar, &c. 
Before, &c. 


"This Affidavit muſt be followed by a Petition to 
the Lord Chancellor, to the following Eftect, VIke 


IS 


A Petition to the Lord Chancellor, \ 3 
grant a Commiſſion of Bankrupts. 


A.B. 


To the Right Honourable Philip Lord Hardwicke, 
Baroa of Hardwicke, Loxd High Chancellor 
_ of Great Britain, 


Umbly ſheweth unto your Leadia. your ons 
tor 4. B. of Q@c. as well for himſelf, as all 
other the Creditors of C. D. of, &fc. Grocer, That 
whereas the ſaid C. D. uling and exerciſing the 
Trade of a Grocer and Merchandize, by way of 
Bargaining, Exchange, Bartering and Cheviſance, 


ſecking his Trade of Living by Buying and Selling, 


upon good and juſt Cauſes, for Wares and Mer- 
chandize to him ſold and delivered, and alſo for 
ready Money to him lent, being indebted to your 
Orator in the Sum of One hundred Pounds and 
upwards, beſides ſeveral Sums of Money owing to 
other his Creditors, of late, that is to fay, in or 


about the Month of Fanuary lait paſt, did become 
| Bankrupt within the ſeveral Statutes made againſt 


Bankrupts to the Intent to defraud ard hinder your 
faid Orator and all other his Creditors of their 
jult Debts and Duties to them due and owing, (that 


4s 0 ſay) within the Statute made in the Parlia- 


ment begun and holden at /7eftminſter, the ſecond 


Day of April in the Thirteenth Year of the Reign 


of our Sovereign Lady Queen Elizabeth, concern- 
ing Bankrprs ; and within the Statute made in 
the 
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the Parliament begun and holden at W:ſtminſter 
aforeſaid, the Nineteenth Day of March in the 
firſt Year of the Reign of our late Sovereign Lord 
King Fames, of England, France and Ireland, and of 


Scotland the Seven and Thirtieth, intituled, An 


AF for the better Relief of the Creditors, againſt 
ſuch as ſhall become Bankrupts ; as alſo within the 
Statute made in the Parliament begun and holden 
at Weſtminſter, the Nineteenth Day of February 


in the One and twentieth Year of our faid Sove- 
reign Lord King James, of England, France and 


Treland, and of Scotland the Seven and Fiftieth, 
intituled, Au AG for the further Deſcription of a 
Bankrupt, and Relief of the Creditors againſt ſuch 


as ſhall become Bankrupts, &c. or within ſome or 


one of the Acts of Parliament now in Force againſt 
ſuch Bankrupts. Iz tender Conſideration whereof, 
may it pleaſe your Lordſhip to grant'unto- your 


Orator his Majeſty's moſt gracious Commiſſion, to 


be directed to ſuch and ſo many wiſe, honeſt and 
diſcreet Perſons, as to your Lordfhip- ſhall ſeem 
meet ; authorizing them thereby, not only concern- 
ing the ſaid Bankrupt, his Body, Lands, Tene- 
ments, Freehold, Copyhold and Cuſtomary Goods, 
Debts, and other Things whatſoever ; but alſo 
concerning all other Perfons, who by Concealment, 
Claim, or otherwiſe, do or ſhall offend touching 
_ the Premiſſes, or any Part thereof, contrary to the 
true Intent and Meanivg of the ſaid Statutes, or 
any of them ; and to do and execute all and every 
\ Thing and Things whatſoever, as well for and to- 
wards Satisfaction and Payment of the ſaid Credi- 
tors, as towards and for all other Intents and Pur- 
poles, according to the Ordinances and Proviſions 


-- : 


ol the lame Statutes. 
Aud your Orator ſhall pray, &c. 
5 If 
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1790 Puecedents fn Engliſh, 


If the Petition, that ſets forth the Time when 


the Party became a Bankrupt, mentions it to be 


ſooner than the Commiſſhoners find the fame, yet 


it may be well enough, for it ſufficeth that he is a 
| Bankrupt before the Date and ſuing forth of the 


Commilhon. 


The Form of the Bond entered into, to 
' the Lord Chancellor upon ſuing out the 
Commiſſion of Bankrupt. 
NOVW all Men by theſe Preſents, That 1 
A. B. of, &c. am held and firmly bound to 
the Right Honourable Philip Lord Hardwicke, Ba- 
ron of Hardwicke, Lord High Chancellor of Great 
Britain, in Two hundred Pounds of good and 


, awful Money of this Kingdom, to be paid to the 


ſaid Lord Chancellor or his certain Attorney, his 


 Executors, Adminiſtrators or Afligns; to which 
Payment weil and truly to be made I bind myſelf, 
my Heirs, Executors and Adminiſtrators, firmly by 
theſe Preſents ſealed with my Seal : Dated the firſt 


Day of March in the Fifteenth. Year of the Reign 
of our Sovereign Lord George the Second, by the 
Grace of God, of Great Britain, France and Ive- 


land, King, Defender of the Faith, @c. and in the 


Year of our Lord One Thouſand Seven Hun- 


_ dred and Forty-one. | 


The Condition of this Obligation is ſuch, That 


if the above bound 4. BR. do and ſhall before the 


major Part of the Commiſſioners to be appointed in 
a Commiſſion of Bankrupt againſt C. D. of, Oc. 

prove that the ſaid C. D. is juſtly indebted unto 

the ſaid A. B. in the Sum of One hundred Pounds, 
and in like Manner prove that he the ſaid C. D. is 
become a Bankrupt within ſome or one of the Sta- 
rutes made againſt Bankrupts, Then this Obliga- 


tion to be void, or eiſe to land in ſul} Force 
and Virtue, | The 


on taking out Cominiftions, 17: 
The Condition of the Bond may be ſhorter thus : 


That if C. D. of, &c. in the County of S. Gro- 


cer, be a Bankrupt within all or any of the Sta- 
tutes lately made againſt Bankrupts, according as 
the above bound A. B. by his humble Petition ex- 
hibited to the above named Lord Chancellor hath 
alledged, Then this Obligation to be void, &c. 


The Creditors are to name ſeven Commiſſioners 


on taking out the Commiſſion, whereof Two are 


to be Eſquires for the Quorum) of whom the Lord 
Chancellor ſtrikes out T wo, and this it's ſaid is the 
uſual Way ; but in Matters of great Weight, there 
may be Nine or more Commiltioriers, and three or 
more of the Quorum. 

And ſometimes Affidavit is made that the Effe&ts 


of the Bankrupt lie in fuch a Place, where the 


 Commitſion ought to be executed, @c. 


» The Commiſſion of Bankrupts ſued ont. 


E EORGE the Second, by the Grace of God, 


of Great Britain, Frauce and Ireland, Kings 
Defender of the Faith, &c. To our truſty and 
well beloved E. F. of, &c. Eſq; G. H. of, &c. 


Eſq; J. K. L. M. and N. 0. Gentlemen, Greet- 


ing. Ihereas we are informed, That C. D. of, 
&*c. in the County of S. Grocer, uſing and exer- 
,ciling the ſaid Trade of a Grocer and Mere 
chandize, by way of Bargaining, Exchanging, Bare 
tering and Cheviſance, ſeeking his Trade and Li- 
ving by Buying and Selling, the —— Day of Ja- 
nuary laſt did become a Bankrupt within the ſe- 
'veral Statutes made againſt Bankrupts, to the In- 
_ tent to defraud and hinder 4. B. of, &c. and 
others his Creditors of their juſt Debts and Daties 


to them dye and owing: We minding the dug 
| Execys 
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172 . Precedents in Engliſh, 
Execution of the Statutes on this Behalf made and 
provided againſt Bankrupts, and for Relief of Cre- 


ditors againſt ſuch as ſhall become Bankrupt, upon 
Truſt of the Wiſdom, tHidelity, Diligence and pro- 


vident| Circumſpection which we have conceived 


in you, do by theſe Prefents name, aſſign, appoint, 
conſtitute and ordain you our Special Commitſſio- 
ners, giving ful] Power and Authority unto you, 


four or three of you, whereof you the faid E. F. 


or G. H. to be one, according to the ſame Statutes, 
and every or any of them, not only concerning the 
faid Bankrupt, his Body, Lands, Tenements, Free- 
hold and Cuſtomary, Goods, Debts and other 
Things whatſover, but alſv concerning all other 
Perfons, who by Concealment, Claim, or other- 
wiſe, do or ſhall oftend touching the Premiſſes, or. 
any Part thereof, contrary to the true Intent and 
Meaning of the' faid Statntes, or any of them, to 
do and execute all and every Thing and Things 
whatſover, 2s well for and towards Satisfation and 
Payment of the ſaid Creditors, as towards and for 
all other Intents and Purpoſes, according to the 

Ordinances and Proviſion of the {aid Statutes ; wil- 
ling and commanding you, four or three of you, 
whereof you the ſaid E. F. or G. H. to be one, 
to proceed to the Accompliſhment and Execution of 


\ this our Commiſſion, according to the true Intent 
and” Meaning of he ſaid Statutes, with all Dili- 


ence and Effect, as our Special Truſt -is in you. 


WWtneſs ourſelf at H/«ftminſter, the fifth Day of 
March ia the Fifteenth Year of our Reign. 


Note ; Serjeant Goodinge ind ſome other Writers 
mention the chief Statutes particularly in the 


__ Commitlhon, as follows, viz. 


We minding the due "PRE TRY as well of the 
Statute touching Orders for Bankrupts, in the Par- 
liament 
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liament begun and holden at Meſtminſter the ſe- 
cond Day of April in -the Thirteenth Year of 
the Reign of Elizabeth, late Queen of Englazd, 
made and provided ; as of the Statute made in the 
Parliament begun'and holden at I/eſtminſter afore- 
ſaid the Nineteenth Day of March in the Firſt 
' Year of the Reign of the late King James the 


Firſt, of England, France and Ireland, - and of 
Scotland the Thirty-ſeventh, intituled, 4n AZ for 


the better Relief of Creditors, againſt ' ſuch as jhal 
become Bankrupts ; and allo the Statute made in the 
Parliament begun and holden at IVeſtminſter the 


Nineteenth Day of February in the Twenty-krlt 
Year of the Reign of the ſaid late King James the 


Firſt, of England, France and Ireland, and of 
Scotlaad the Fifty-ſeventh, intituled, 4m AF for 
the further Deſcription of a Bankrupt, and Relief 
of Creditors againſt ſuch as ſhall become Bankruprs : 
And alſo of the Statute made in the Parliament be- 
gun and holden at I/ſtminſter aforeſaid the Four- 


teenth Day of June in the Fourth Year of the 


Reignof her late Majeſty Queen Anne, intituled, 
An AF to prevent Frauds frequently committed by 
Bankrupts ; and alſo of the Statute made in the 
5th Year of our Reign, @&c. 


In caſe a Bankrupt doth withdraw himſelf from 


his uſual Manſton-Houſe, ſeverg} Statutes have 
ordered Proclamations to be' made for his Return, 


&c. And if he does not appear, on Warning and 


Proclamations, the Commiſtioners award Warrants 
_ for apprehending the Bankrupt, and to imprifon 
bim, if he refuſe to be examined, &c. Fe” 
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A Proclamation for the Bankrupt to yield 
his Body before the Commiſſioners, pur- 
ſuant to the Stat. 13 Eliz. and 1 Jac. 1. 
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Yes, O Yes, O Tes : The King's Majeſty doth 
tritly charge and command C. D. late of, 
@c. that he on the —— Day of this inſtant March 
bi. do yield his Body before E. F. and G. Z. Eſquires, 
\ 1s and JF. K. L.M. &c. his Majeſty's Conn 
named and appointed for the Execution of the Sta- 
| tutes of Bankrupts againſt the ſaid C. D. or the 
| major Part of them that ſhall be then preſent, at 

[4 the Houſe of, &'c. ſituate, &@c. upon the Pains and 
| Yenalties in the ſaid: Statutes in that Caſe made, 
| 
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provided and appointed, 


God ſave the King. 
|! The Examination of a Bankrupt, on his 
[| ſurrendering. ter; 


The Examination of C. D. late of, &c. a 
Bankrupt, taken upon Oath this Day, &c. 
by E. F. and G. H, Efqrs, J. K. L. M. and 

 N. O. Gentlemen, his Majeſty's Commi|- 
fioners, Rc. 


"HE ſaid C. D. being ſworn and examined, 
| i upon his Oath faith, that the Paper-Book 
=: with Parchment Covers, which this Deponenr did 
$1 deliver in and exhibit tro the Commiſſioners, on the 

Day, ec. laſt, intituled, A# Account of the Eſtate 

" and Effe&s of C.D. &c. doth contain and is a full 
j! | and true Account, Diſcloſure and Diſcovery, how 
and in wheat Manner, to whom, and upon what 
| Account and Conlideration he hath diſpoſed, aſſigned 

| or transferred any of his Goods, Wares, Merchan- 
3 dize, 
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dize, Money, or other Eftets or Eſtate, and all 


Books, Papers and Writings relating thereunto, of - 


which he was poſlefſed, or in or to which he was 
any ways intereſted and intitled, or which any Per- 
ſon or Perſons had or hath, or have had in Truſt 
for this Deponent or to his Uſe, on or about, &@<c. 
being the Time of this Deponent's firſt abſconding, 
or at any Time fince, (his own, Wife's and Chil- 


drens wearing Apparel only excepted.) And this 


Deponent alſo ſaith, that he hath delivered up to 


P. Q. and R.S. the Aﬀignees under the ſaid Com-. 


miſſion, all ſuch Part of his Goods, Wares, Mer- 
chandizes, Money and other Effe&s or Eſtate what- 
ſoever, and all Books, Papers and Writings relating 
thereto, as were in this Deponent's Cuitody og 
Power, the Day of, @c. laſt paſt, being the Time 
of this Deponent's Surrender to the Commiſſioners, 
or any Time ſince. And this Deponent further 
ſaith, that he hath not at any Time made any Gift 
or Aſſignment, or other Conveyance or Diſpoſition 
of any Part of his Eſtate or Efteas, with Intent to 
defraud his Creditors, or whereby he may expect 
any Benefit or Advantage to himſelf or Family. 

| FS CG. D: 


A Warrant from the Commiſſioners to cauſe 
Witneſſes to appear, and diſcover the 


Bankrupt and his Eſtate. 


LT 7 Hereas the King's Majeſty's Commiſſion un- 
der the Great Seal of Great Britain bearing 
Date the Day, &c. laſt paſt at /e/trinſter, ground- 
ed upon the ſeveral Statutes concerning Bankrupts 
hath been awarded againſt C. D. of, &c. and di- 
rected to us who have hereunto ſubſcribed our 
Names, and put our Seals, and to, &c. (the reit 
of the Commiſſioners) And we being the major 
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Part of the Commiſſioners. ' therein named, hays 


taken upon us the Execution of the ſaid Commilſ- 
fion; and it appearing to us upon good and ſuffi- 
cient Proof, that the ſaid C, D. hath for ſeveral 
Years laſt paſt gained his Living by Buying and Sel- 
ling of, &c. and other Merchandize, and thereby 


became indebted to ſeveral Perſons in the Sum of 
Two T houland Pounds and upwards: And where- 


as upon good and ſufficient Proof to us made we 
have adjudged the faid C, D. to be a Bankrupt to 
all [ntents and_ Purpoſes, within the true Intent 
and Meaning of the ſaid ſeveral Statutes made a- 
gainſt Bankrupts, ſome or one of them, before the 
ſuing forth of the ſaid Commiſſion ; and we are 
credibly informed, that you whoſe Names are here- 

unto ſubſcribed or underwritten, are neceſſary Wit- 
neſles for the Diſcovery of the ſaid C. D. and his 
Eſtate: Theſe are therefore in his Majeſty's Name, 
and by Virtue of the Statutes and Commiſſion a- 


foreſaid, to will, require, charge and command you, 


and every of you, whoſe Names are hereunto ſub- 


ſcribed, that you be and perſonally appear before 


us at the Houſe of, &c. fituate in, @c. upon 
Thurſday the —— Day of this Inſtant Month of 
March, by Nine of the Clock in the Forenoon of 
the ſame Day, then and there to anſwer ſuch Que- 


ſions and Interrogatories as ſhall be demanded of 


you, and adminiltred to you concerning the ſaid 
C. D. and his Eſtate; whereof you are not to fail, 
under the Penalties in and by the ſaid Acts provided 
againſt Contemners of the ſaid Authority, Given 
under our Hands and Seals this ' Day of March 


To T.U. W.Y. M. T. &%s. 


_ aud every of them. 


SY 
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Here when thoſe Perſons who are intended for 
Witneſſes are ſerved with this Warrant, it is adviſed 
and uſual to leave an Abſtra& of it in Writing with 
them ſeverally in Manner following : 


' 

| 

' 
| 
| 

; 

| 


A Summons t0 be feverally left with the 
Il/itneſſes. 


Mr...T: U. | | 
OU are hereby ſummoned perſonally to be. 
and appear before rhe Commiſſioners on 
Thurſday the Day of this inſtant Month of 
March, by Nine of the Clock in the Forenoon of | 
the ſame Day, at the Houſe of, &c. ſituate, &c, 4 
concerning a Commitſion of Bankruptcy in Proſe- '% 
cution againſt C, D. of, &c. aforeſaid, Grocer ; } 
- and hereof you are not to fail at your Peril. WM 
” Dated, @c. CE - i 


1 
. ” HK! 
M,N. 


A Warrant to apprehend and commit a Per- | 
ſon to Gaol, who refufeth to be ſworn, 
and anſwer Interrogatories, &Cc. 


7 Hereas his Majeſly's Commiſſion under the 
L. Great Seal of Great Britain, bearing Date, 
= Oc. laſt paſt at Weſtminſter, grounded on the ſe- 
b veral Statutes made concerning Bankrupts, hath 
been awarded againſt C. D. of, &c. directed to us. 
who have hercunto put our Seals, and ſubſcribed _ 
| -our Names, and to E. F. and NN. O. And we be- 
| ing the major Part of the Commiſſioners therein 
| named, (one whereof is of the Quorum) having 
| taken upon us the Execution of the ſaid Commil- 
tion ; and it appearing to us vpon good avd ſufti- 
| cizat 
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178 Precedents in Engliſh; 


cient Proof, that the ſaid C. D, hath for ſeveral 
Years laſt paſt ſought his Livelihood by Buying and 
Selling of, ec. and other Merchandize, and there- 
by became indebted to ſeveral Perſons in the Sum 
of One Thouſand Pounds, and upwards; and 
whereas upon good and ſuflicient Proof to us made, 
we have adjudged the {aid C. D. a Bankrupt to all 
Intents and Purpoſes, within the Meaning of the 
{aid ſeveral Statutes made againſt Bankrupts, ſome 
or one of them, before the Date and ſuing forth 
of the ſame Commiſſion ; and whereas T. B. of, &c. 
was ſuſpected to have imbezilled, concealed and 


ſ-cretly difpoſed of a great Part of the Goods and 


Eitate of the faid C. D, and was duly ſummoned 
to appear before us, but hath made Default in 
Contempt of our Authority ; but at length coming 
and appearing before us, we then fitting in Execu- 
tion of the faid Commiſſion, did obſtinately refuſe 
to anſwer to ſuch Queſtions and Tnterrogatories as 
we by Virtue of the faid Commiſſion required him 


| to make Anſwer unto, concerning the ſaid C. D. 


and his Eſtate, according to the true Meaning of 
the ſaid Statutes, for diſcovering the Eſtate of the 
ſaid C. D. in Contempt of the ſaid Statutes, and 
allo of the Commiliton aforeſaid, and the Authority 
thereby to us given. Theſe are therefore to will, 
require and autnorize you, and every of you, im- 
mediately upon Receipt hereof, to apprehend, ar- 
reit and take into your Cuſtody, the Body of the 
ſaid T. B. and him ſafely to convey to his Majeſty's 
(aol for the County of S, and him there to delt- 


' ver to the Keeper of the ſaid Gaol, who is hereby. 
required and authoriſed, by Virtue of the faid Com- 


miflion and Statutes aforeſaid, to receive the faid 
T7. B. into his Cuſtody, and him ſafely to keep and 
detain, without Bail and Mainprize, until he ſhall 
fubmir himle'f ro be examined, according to the 
true Intent of the Statutes, and be thence a 

J 
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by due Courſe of Law; and for your ſo doing, 
this ſhall be your ſufficient Warrant, Given wuncer 
our Hands and Seals, the Day and Year, @c. 


To-B.S. RF. and; TE. G. H. 
and alſo 10 R. W. Keeper >. 
of his Majeſty's Gaol for Li 
the County of S. 


= 


The Form of the Oath or Charze given by 


Commiſſioners to the Iitnefſes upon their 
Examination. 


Y Virtue of a Commiſſion out of the High 


LL) Court of Chancery, to us and others directed, 


you are here produced as a Witneſs, to be by us 


examined concerning the Bankruptcy of C. D. late 


of, &c. in the County of SF. Grocer: And there- 


fore to ſuch Queſtions and Interrogatories, as {hall 


be asked or propounded and adminiſtred unto you, 


concerning the faid C, D. his Trade or Profeſſion, 
his Abſconding, and other Acts that he hath done 
or ſuftered, by which he may be be diſcovered to 
be a Bankrupt; and alſo concerning his Lands and 
Tenements, Goods and Chattels, Debts and Du- 
ties, Frauds and Concealments, and other Matters 
| and Things, in Obedience to the ſaid Commiſſion, 
F and in Purſuance of the f2veral Statutes made con- 
| cerning Bankrupts, you ſhall true and dire&t An- 
{wer make, and ſwear the Truth, the whole Truth, 
| and nothivg but the Truth. 


As to Interrogatories adminiſired to Witneſles, 
they are to be framed according to the Matters to 
be examined to; though ſome Commiſttoners will 
nave ready all the general Interrogatories that fir 
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the Examinations throughout all the Statutes ; and 
ſome again will not examine by Interrogatories at 
all, leſt thereby the Witneſſes by their xray nay 


before-hand may frame Evaſtons ; but this Way 


not approved of, being too careleſs and {light or 
fuch a weighty Matter, confidering the Penalties At= 
tending Offenders againſt the Statutes. 

And on this Account it is ſaid, that where Inter- 


rogatories are - required, the Commiſſioners are 


bound to give them, eſpecially in the Cafe of Con- 
cealments, and Debts due to the Bankrupt. 


Tnterrogatories to be adminiſtred fo IWat- 
nefſes, on a Commiſſon of Bankrupts, 70 
prove their Debts due. 


Irft, Do you know of any Monies owing to 
FE the ſaid C. D. on, e*c. the Time of his be- 
coming a Bankrupt, or ſince, and the ſame un- 
paid; or any Goods ſold and delivered by him to. 
any [erſon or Perſons ? Set forth the fame, and to 
whom, and for what. Whether was there any, and 
what Security, by Bill, Bond, Note, or otherwiſe, 
given for the fame? Were you a Witneſs to ſuch 
Bill, Note, &c. and did you ſee the ſame figned, 
©. and ſubſcribe your Name as a Witneſs there- 
to 2 Declare what you know or believe herein. 


The $:yle and Form of the Depoſe tions of 
Witneſſes, QC. TE wy 


F Xaminations and Depoſitions of Witneſſes, and 
other Proceedings, had, taken and executed, 


at, ©c, the —- Day of, &c. in the Fifteenth Year 


of the Reign of our Sovereign Lord King Georg? 
the Second, Oc. and in the Year of our Lord 1741 
and at other Times and Places by Adjournment, by 


+ 


. 


* 
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G. HZ. Eſquire, F. K. and LT. M. Gentlemen, by 
Virtue of the King's Commiſſion of Bankrupts un- 


der the Great Seal of Great Britain, (grounded 


upon the ſeveral Statutes made concerning Bank - 


rupts) bearing Date at I/-ſtminſter the Day of, cc. 


awarded againſt C. D. of, &c. Grocer, and di- 


rected to &, F. and G. H. Eſquires, F.K. L. M. 


and IN. 0. Gentlemen, Commiſſioners thereby ap- 

pointed for the Execution thereof, or any four or 
three of them, as followeth, viz. | 

| _M.R, of, ec. being ſworn and examined, de- 


poleth as followeth: This Deponent ſaith, that 4. 


L. of, &c. is indebted. unto C. D. the Bankrupt 
in. the Su:n of Seven Pounds and Ten Shillings for 
Sugar and other Grocery Wares ſold and delivered 
by the ſaid C. D. to the faid 4. I. on the Day, 
Tc. laſt paſt, and that he this Deponent was then 


Servant to the ſaid C, D. and preſent at the Sale 


_ and Delivery thereof. | 
S. IJ. of, &c. being ſworn, depoleth, &c. 


An Oath of a Creditor for proving his Debt 


before the Comm (jioners. 


7 O U ſhall ſwear that C. D. late of, @c, at 


the Time of his becoming a Bankrupt, was 


juſtly and bona fide indebted to you in the Sum of, 


&c. and that you have not fince that Time been 
any ways paid or ſatisfied for the ſame, or avy Part 


| thereof. 


Note; Every Man is to ſubſcribe his Debt ; and 


the Commiſſioners are to inquire, whether the 


Debts were contracted during the I radse. 
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A Declaration ſometimes made by the Com- 
miſjioners, that a Man is a Bankrupt. 


E whoſe Names are hereunto ſubſcribed, 

or under-written, being the major Part of 
the Commiſſioners appointed for the Execution of 
the Commiſſion of Bankrupts awarded againſt C. 
D. of, &c. upon the Oath and Examinations of 
divers Witneſſes, do conceive, (or have found) 
That the ſaid C. D. the —— * Day of Fanuary 
Iz{t (or before the ſuing forth of the ſaid Commil-. 
ſion) was and did become a Bankrupt, within all. 
or ſome of the Statutes made concerning Bank- 
rupts; and. accordingly we declare him to be a 


Bank: upt, and to have been ſo from that Time. 


G. H. 
7K, 
LM. 


* But the Commiſſioners are generally cautious 


in declaring the Bankruptcy from. a certain Time, 
bur Jeave it to a Trial at Law, in caſe there be .any 


Queition or Douht of it; and this is to ſecure 
themſelves from Actions that may be brought a- 
gain{t them. Alſo it is here obſerved, that the 
declaring of the Commiſſioners, whether he be a 
Bankrupt or not, doth not acquit or charge him, 
unleſs in Truth it were fo. ” 

Aﬀeer a Perſon is declared a Bankrupt, it is uſual 
for the Commiſſioners to iſſue out their Inhibition 
to all Perſons who are, or have been Debtors to 
the Bankrupt, or that have had Dealings with bim, 


er have any of his Goods and Effects in their 


Hands, not to pay any of their Debts, or deliver 
2by of the Goods to him, or his Order; which 
kin 
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| Kind of Inhibitions are now commonly publiſhed in 
the Gazette, © 

Tt may be likewiſe convenient to fix ſuch like 

Inhibition in ſome publick Place of the Town, or 

Places adjacent where the Bankrupt lived: And ar 

the ſame Time, Notice may be given on the other 

Hand to the Creditors to prove their Debts, &c. 


A Notice to Creditors of making © Divi- 


\ dend, &Cc. 

WW. whoſe Names are ſubſcribed, being the 
major Part of the Commiſſioners named 
and authorized in the Commiſlion of Bankrupt a- 
warded againſt C. D. late of, @c. Grocer, the four 
Months lince the Dare and ſuing forth of the ſaid 
Commiſſion having been long ſince elapſed and ex- 
_ Pired; and the Creditors who proſecute the fame 
having deſired that we ſhould proceed to make a 
Dividend of the Eſtate by us already diſcovered 
and aſſigned, as by the Statutes we are impowered, 
Do therefore by theſe Preſents give Fourteen Days 
Notice thereof, and that we do jntend and appoint 
to meet, for making the ſaid Dividend, on Mon- 
day the ——= Day of, @©c. next enſuing, by Nine 
of the Clock in the Forenovon of the ſame Day, at 
the Houſe of FJ. S. fituate, &c. (or at the 7-i/ 
Chamber in Guzldhall, London, if in the County 
of Middleſex.) And ſuch Creditors who do intend 
to come into the' ſaid Commiſſion for their reſpec- 
tive Debts, are to take Care to purſue the Dircc- 
_ tions of the ſaid Statutes, in paying in their Con- 
tribution Money according to our Order in this 
Afﬀair, leſt they be excluded the Dividend ; and 
they are alſo at the ſame Time and Place, to come 
prepared to make due Proof of their reſpective 
Debts, ſuch of them as have not before done the 

fame. Dated the Day, @&c. in the Year, &*. 
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By the late Act 5 Geo. 2. twenty-one Days No- 
tire muſt be given in the Gazette of the Meeting 
of the Commiſſtoners and Afſignees to make a Di- 
vidend; and before this A&, the Commiſſioners 
made an Order for Creditors paying Contribution- 
AMoney, towards defraying the Charges of the Com- 
miſtion, of 1s, in the Pound, or other ſmall Sum, 


for their Debts due to them from the Bankrupt, 
_ and appointed a Treaſurer to receive and disburſe 


the ſame, who was to give Security for his render- 


ing juſt Accounts, &c. But this ſeems to be now 


the Buſineſs of the Aflignees by that Statute. 


4 Certificate to the Lord Chancellor of the 
Bankrupt s conforming himſelf to the 
Statutes. | * 


To the Right Eheourable Philip Lord Hard- 
wicke, Baron of Hardwicke, Lord High 
Chancellor of Great Britain. 


; 7E GH, Eſquire, J.K. and LI. M. Gen- 
tlemen, the major Part of the Commiſhon- 
ers named and authoriſed in and by a Commiſſion 


_ of Bankrupt awarded againſt C. D, of, @c. bearing 


Date at Weſtminſter the Day, &«c. laſt paſt, havivg 
begun to execute the {aid Commiſſion, and found 


_ rhat the ſaid C. D. became a Bankrupr before the 


Pate avd ſuing out of the ſaid Commiſſion, within 
the true Intent and Meaning of one or ſome of the 
Statutes made againſt Bankrupts, do humbly certify 
to your Lordſhip, that the ſaid C. D. did on, Oc. 
ſurrender himfeif to us, and ſubmit to be examined 
upon Oatir before us from Time to Time, and in 
ail Things to conform himſelf to an A& made in 
the ich Yearof the Reign of his preſent Majeſty 

King 
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King George the Second, intituled, An 4G to pre- 
went the committing of Frauds by Bankrupts, and to 
the ſeveral other Statutes made againſt Bankruprs : 
Whereupon, and for the better Diſcovery of the 
faid Bankrupt's Eſtate, and putting in Execution 
the ſaid Acts, we the ſaid G. Z. F. K. and £. M. 
have had ſeveral Meetings for the Examination of 
the ſaid C. D. and cauled due Notice to be pub- 
liſhed in the Gazette of the Time and Place when 
and where we intended to finiſh his ſaid Examiaa- 
tion, to the Intent that the Creditors of the ſaid 
C. D. might be heard againſt the making this pre- 
ſent Certificate, and alſo admitted to prove their 
Debts; and ſeveral Creditors having proved their 
Debts, and none ſhewn any Cauſe againſt the 
making this Certificate; we do therefore further 
certify ro your Lordſhip, that the ſaid C. D. hath 
upon ſuch Examination made a Diſcovery of his 
Eſtate and Eftecfts, and in all Things conformed 
himſelf according to the Direction of the ſaid late 
Ags, and that there doth not appear to us any 
Reaſon to doubt the Truth of ſuch Diſcovery, or 
that the ſame is nor a full Diſcovery of all the E- 
Nate and Effects of the ſaid C. D. and the rather 
for that the Perſons who have ſigned this Certifi- 
cate, teſtifying their Conſents to the ſame, are full 
four Parts in five in Number and Value of the 
Creditors of the ſaid C. D. (and being each of them 
Creditors for twenty Pounds at leaſt) who have 
duly proved their ſaid Debts, Witneſs our Hands 
and Seals, the Day and Year, &c. Sn 
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; Arteſiation of Creditors, and Conſent to the 


: Bankrupt's Diſcharge. 


E whoſe Names are hereunto ſubſcribed 
Creditors of the above-named C. D. do 


hereby teſtify our Conſent to the above-written 


Certificate; and alſo to the Diſcharge of the ſaid 


1b: he FR Witneſs our Hands, e*c. 


B.D. ECFTNS. 
RT; N. WW. M. Re Ec. 


Oath of the Certificate's being fairly obtained, 
as required by 5 Geo. 2. 


C. D. do make Oath, that the Certificate of the 
Commiſſioners of Bankruptcy, and the Conſent 
of the Creditors thereupon hereto annexed, were 
obtained juſtly and fairly without any Fraud or De- 


ceit in me, or by my Means or Procurement. 


CD, 


% 


The Allowance and Confirmation of the Cer* 


zificate by the Lord Chancellor. 


PON the Oath of C. D. the Bankrupt, that 
the Certificate within written was juſtly ob- 


| fained, and on due Conſideration of the ſame, I 
do bereby (according to the Direction of the Sta- 
tutes) allow of and confirm the ſaid Certificate. 


Hardwicke, Canc, 
The 
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The uſual Forms of pracical Buſineſs and Pro- 
ccedings of the Commiſſioners of Bankrupts, being 
thus treated of and diſpatched, I ſhall here inſerc 
the beſt Precedents of Grants, Orders and Aſſign- 
meuts of the Bankrupt's Eſtate, made by Commil- 
fioners by Virtue of the Commiſſion, for the Bene- 
fit and Satisfaction of the Creditors. 


An Alliznment of Cd; and Chattels of a 
Bankrupt to Truſtees to get in Debts, 
and account with the Commiſſioner ſ, Ut 
order to a Diſiribution. 


HIS Indenture made the Day, ©. in the 

Year of the Reign, &c. and in the Year of 
our Lord, &c. between G. H. Eſq; JF. K. and 
L. M. Contlenien, of the one Part, and B. D. and 
E.C. of, &c, Creditors of C. D. late of, &c. 
| Grocer, of the other Part. J/hereas the King's 
Majeſty's Commiſſion under the Great Seal of Great 
Britain grounded upon the ſeveral Statutes made 
concerning Bankruprs, bearing Date at I/e/tminſter 
the, &@c. Day of, @c. laſt pail, before the Date 
of thele Preſents, hath been awarded againſt the 
faid C. D. and directed to the faid G. A. JF. K. and 
L. M. together with E. PF. Eſq; and N. 0. Gen- 
tleman, thereby giving full Power and Authority 
_ unto the ſaid Commiſhoners, four or three of them, 
whereof the ſaid E. F. or G. H. to be one, to exe- 
cute the ſame, as by the ſaid Commiſſion, relation 
being thereunto had, more at iarge may appear. 
And whereas the ſaid Commiſſioners, Parties to 
theſe Preſents, having begun ro put the ſaid Com-_ 
miſſion in Execution; upon due Examination of 
Witneſſes and other good Proof upon Oath before 
them taken, do find that the ſaid C. D. bath for 
ſeveral Years laſt paſt, before the Date of he. ſaid 
017-- 
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Commiſſion, uſed and exerciſed the Trade and 
Buſineſs of a Grocer, at, @c. aforeſaid, and ſought 
and endeavoured to get his Living by Buying and 
Selling of Sugar, Raiſins, Currans, and other 
Goods and Wares belonging to his ſaid Trade, as 
others of the ſame Trade and Buſineſs uſe to do, 
at his Houſe and Shop, in, &c. aforeſaid, and did 


| by Reaſon thereof become juſtly and truly indebted 
to the ſaid B. D. and E,C. and other his Creditors 


in the Sum of One thouſand Pounds and upwards, 
of lawful Money of Great Britain ; and being fo 
indebted, did in the Judgment of the ſaid Commil- 
ſioners, Parties to theſe Preſents, become Bankrupt 
to all Intents and Purpoſes, within the true Intent 
and Meaning of the ſaid ſeveral Statutes made con- 


cerning Bankrupts, or within ſome or one of them, 
| before the Date and ſuing forth of the ſaid Com- 


miffion. And whereas alſo the ſaid Commiſſioners, 
Parties to theſe Preſents, in further Execution of 
the ſaid Commiſſion and Statutes therein mentioned, 
do likewiſe find, or otherwiſe it appeareth unto 
them, that ſince ſuch Time as the ſaid C. D. be- 
came Bankrupt as aforeſaid, divers and ſundry 
Vares, Merchandizes, Houfhoid Goods and Imple- 


ments of Houfſhold, Plate, Shop-Goods, and other 


Things of and belonging to the ſaid C. D. and to 
his Eſtate, are come to the Hands, Cuſtody and 
Poſſeſſion of X.L. Meſſenger to the ſaid Commiſſio- 
ners, Parties to theſe Preſents, by Virtue of a 
Warrant of Seizure made by the ſaid Commiſſo- 
ners; and allo that there are divers and ſeveral 
Dc<bts, Sum and Sums of Money due and owing 
unto the {aid C. D. and to his Eſtate, by and from 
divers and ſundry Perſons, the Particulars as well 
of which ſaid Wares and Merchandizes, Houſhold 
Goods, and Implements of Houſhold, Plate, Shop, 


Goods, and other Things, as alſo of the ſaid Debrs, 


Sum and Sums of Money, and the ſeveral and re- 
ſpective 
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ſpective Perſons Names by and from whom the 
ſame are ſo ſeverally and reſpectively due and 
owing, are mentioned, ſet down and expreffed in a 
Schedule or Inventory indented and. to thefe Þje- 
ſents annexed : Now this Tadenture witnefſeth, that 
the ſaid Commiſſioners, Parties to theſe Preſents, 
in further Execution of the ſaid Commiſſion, and 


the ſeveral Statutes or AGts of Parliament therein 


mentioned, and by Force and Virtve of the fame, 
and for and in Conſideration of the Sum of Five 


Shillings of lawſul Money of Great Britain, to 


them the ſaid Commilſtioners we!l and truly paid by 
the ſaid B. D. and E.C. or one of them, and alſo 
for and in Conſideration of the Covenants hereafter 
in theſe Freſents, on the Part and Behalf of the 
faid B. D, and E.C. their Executors 2nd Admini- 
ſtrators, covenanted and agreed to be performed 
and done, Have ordered, bargained, ſold, aſſigned, 
transferred and ſet over, and by theſe Preſents do 
(as much as in them the {aid Commiltioners, Par- 
ties to theſe Preſents, lieth, and they lawfolly may) 
order, bargain, ſell, aſſign, transfer and ſet over 
| unto the ſaid B. D. and E. C. their Executors, 
Adminiſtrators and Aſliens, all and fingular the 
ſaid Wares, Merchandizes, Houſhold Gocds, ard 
Implements of Houfſhold, Plate, Shop-Goods, and 
other Things, Debts, Sum and .Sums of Money, 
due, owing and belonging unto the ſaid C. D. and 
to his Eſtate, mentioned and expreſſed in the ſaid 
 $chedule or Inventory indented, and to theſe Pre- 
ſents annexed, and all other Sum and Sums of Mo- 
vey due and owing from the ſeveral Perſons therein 
_ named, or any of them; To have and to hold unto 
the ſaid B. D, and E. C. their Executors, Admini- 
ftrators and Aﬀigns, all and ſingular the ſaid Wares 
and Merchandizes, Houſhold Goods, and Imple- 
ments of Houfſhold, Plate, Shop-Goods and orher 
Things, Debts Sum and Sums of Money, due, 

owing 


Uh 190 Precedents in Engliſh; 
b | owing and belonging to the ſaid C, D. and to his 
Ml Eſtate, mentioned and expreſſed in the ſaid Sche- 
TM dule or Inventory indented and to theſe Preſents 
|| l annexed, and all other Sum and Sums of Money 
Wi! due and owing from the ſeveral Perſons therein 
Ef ll! named, or any of them, and alſo all other the. 
| | i Eftate of the ſaid C. D. Upon Truſt nevertheleſs to 
(38 and for the Uſe, Benefit, Bzhoof and Advantage 
18 of the ſaid B. D. and E.C, and all ſuch other of 
[THR the Creditors of the ſaid C. D. (in Proportion to 
| Wi | their ſeveral and reſpective Debts due and owing to 
io them from the ſaid C, D.) who have already ſought 
v0 or ſhall hereafter .in due Time come in and ſeek 
bl Relief by Virtue of the ſaid Commiſlion, and con- 
j' h tribute towards the Charge thereof, according to 
4 the DireCtion and Limitation of the faid ſeveral 
ol Statutes made concerning Bankrupts. and to and 
od: for none other Ule, Intent or Purpole whatſoever. 
wY Aad the faid B. D. and E, C. for themſelves ſeve- 
['. rally and not jointly, and for their ſeveral and res: 
bi. ſpective Executors, Adminiſtrators and Aſſigns, and 
| for every of them, do and doth covenant, promiſe 
Gl | and agree to and with the ſaid Commiſſioners, Par- 
8! ties to theſe Preſents, their Executors and Adinini- 


ſrators, and to and with every of them by theſe 
Preſents, that they the ſaid B. D. and E. C. their 
FExecutors and Adminiſtrators ſhall and will from 
Time to Time, and at all Times hereafter, with 
a'l convenient Speed, uſe their beſt Means and En- 
deavours by Suits in Law or otherwiſe, to recover, 
get in and obtain all and ſingular the ſaid Debts, 
'F Sum and Sums of Money, and other Things, due, 
FR owing, and belonging unto the ſaid C. D. and to 
his Eſtate, mentioned and expreſſed in the faid 
Schedule or Inventory indented and to theſe Pre- 
WH ſents annexed; and after Poſſeſſion had and ob- 
i" tained of all and ſingular the ſaid Wares, Mer- 
\N chandizes, Houſhold Goods, and Implements of 
\ 'Þ Houſhold, 
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| Houſhold, Plate, Shop-Goods, and other Things, or 
any Part thereof, ſhall and will with the like conve- 
nient Speed, make Sale and Diſpoſition thereof to 
and for the molt and greatelt Value they may or can 
bona fide ; and ſhall and will from Time to Time, 
and at alt Times hereafter, upon reaſonable Re- 
queſt, account to and with the ſaid Commilſtoners, 
Parties to theſe Preſents, or the major Part of them 
by the ſaid Commiſſion authorized, at ſuch Time 
and Place as they ſhall appoint, for what and how 
much Money or other Satisfaction, they the ſaid 
B, D. and E.C. their Executors, Adminiſtrators 
and Aſſigns, or aty of them, ſhall have received 
by Virtue of this preſent Deed of Aﬀſignment or 
otherwiſe out of the Eſtate of the ſaid C. D. and 
ſuch Money and other Satisfa&tion as upon ſuch 
Account ſhall appear to be fo had, raiſed and re- 
ceived by them the ſaid B. D. and E. C. their 
Executors, Adminiſtrators and Aſſigns, or any of 
them, fhail and will well and truly pay, fatisfy 
and render, or cauſe to be paid, ſatisfied and ren-' 
dred; unto them the ſaid Commiſſioners, Parties 
to theſe Preſznts, or tht major Part of the Com-' 
miſſioners by the {aid Commiſſion authorized ; to 
the End the ſame may be by them the ſaid Com- 
miſſioners, or the major Part of them, ordered, 
diſpoſed, diſtributed, divided and fer over, unto ' 
them the ſaid B. D. and E. C. and to ſuch other 
of the Creditors of the faid C. D. as have alre:dy 
ſought, or ſhall hereafter in due Time coine in and 
ſeek Relief, by Virtue of the ſaid Commiſſion, and 
contribute towards the Charge thereof as aforeſaid :_ 
And it is hereby agreed by and between the {aid 
B. D. and E.C. that they the ſaid B. D. and E.C, 
and the Survivor of them, his and their reſpeCtive 
Heirs, Executors and Adinjniſtrarors, ſhall be only 
charged and chargeable with and accountable for 
tuch Monies as they ſhall reſpectively and actually 
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receive ' by and out of the Premiſſes, and with no 


more, nor the one for the Acts of the other, or 
with or for che Receipts or Disburſements the one 
of the. other ; any Thing herein before contained 


. to the contrary thereof in any wiſe notwithſtand- 


ing. Aad the ſaid B. D. and E.C. for themſelves 
ſeverally and reſpectively, and for their ſeveral and 
reſpective Executors and Adminiſtrators, do and 


_ doth covenant, promiſe and agree, to and with the 


ſaid Commiſtioners, Parties to theſe Preſents, their 
Heirs, Executors and Adminiſtrators, and to and 
with every of them by theſe Preſents, that they 
the ſaid B. D. and FE. C. their Executors, Admini- 
jirators and Aſſigns, ſhall and will from Time to 
'{ime, and at all Times hereafter, well and ſuffi- 
ciently ſave, defend, keep harmleſs and indemni- 
fed all the ſaid Commiſſioners in and by the ſaid 
Commiſſion named and authorized, and every of 


them, and every of their Heirs, Executors and 


Adminiſtrators, and their and every of their Bo- 
dies, Lands, Tenements, Goods and Chattels, and. 
every Part thereof, of, from, touching and con- 
cerning all and all Manner of Aion and Actions, 
Suits, Arreſts, 'T rouble, Coſts, Charges, Damages, 
and Expences, which they, or any of them, ſhall 
or may ſufter, ſuſtain, or be put unto, for or by 
Reaſon of this preſent Deed of Aſſignment, or any 
other A& or Acts, Thing or Things whatſoever, 


lawfully done or executed, or to be done or exe- 


cuted, by Virtue of the ſaid Commiſſion, or their 
or any of their lawful intermeddling in any of the 
Eſtate of the ſaid C. D. or otherwiſe howſoever. 
In Witneſs, &c. ks 


By the 5 Geo. 2. to ſave Charges, there is-to be 
ro Schedule annexed to any Aſſignment of the 
Bankrvpr's Perſonal Eſtate made to Aſſignees ; but 


1 apprehend an Inventory or Particular of ſuch 
Things 
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Things is ſo neceſſary, that it cannot be well done 
without, | 


'A Deed of Diſtribution of all the Bank- 
rupt's Effects amongſt the Creditors. 


+ THIS Indenture made, &'c. between G. H. 
| Eſq; F. K. and L. 424. Gentlemen, of the 
one Part, and E.C. of &c. B.D. F.T. N.S. 
R. T. N. W. M. R. &c. Creditors of C. D. of ec. 
Grocer, of the other Part. Whereas the King's 
Majeſty's Commiſſion under the Great Seal of Great 
Britain grounded upon the ſeveral Statutes made 
concerning Bankrupts, bearing Date at Weſtminſter 
the, &c. in the Fifteenth Year of his Majeſty's 

Reign, hath been awarded and ifſued forth againſt 
| the ſaid C, D. direGted to the ſaid G. H. J.K. 


and L. M. and unto E.F. Eſq; and N. O. Gen- 


tleman, thereby giving full Power and Authority 
unto the ſaid Commiſſioners, four or three of them, 
whereof the ſaid G. H. or E.F. to be one, to ex- 
_ ecute the ſame, as by the ſaid Commiſſion, relation 
being thereunto had, it doth and may more fully 
and at Jarge appear. And whereas the ſaid Com- 
miſſioners, Parties to theſe Preſents, having begun 
to put the ſaid Commiſſion in Execution, upon due 
Examination of Witneſſes and other good Proof upon 
Oath before them had and taken, have found and 
do find that the ſaid C, D. had for the Space of. 
one Year laſt paſt before the Date and Suing forth 
the ſaid Commiſſion uſed and exerciſed the Trade 
or Buſineſs of a Grocer, and bought and ſolid great 
Quantities of Sugars and other Commodities be- 
longing to his ſaid Trade, and ſought and endea- 
voured to: get his Living by ſuch his Dealing and 
| Trading in the Buſineſs of a Grocer, and did by 
| Reaſon of ſuch his Trade and Dealing become 

wt O juſtly 
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juſtly and truly indebted unto the ſaid E. C. in the 
Sum of One hundred Pounds of lawful Money of 
Great Britain; and being ſo indebted he the ſaid 
C.D. did in the Judgment of the ſaid Commiſſio= 
n*rs, Parties to theſe Preſents, become Bankrupt to 
all Intents and Purpoſes, within the Compals, true 
Inteat and Meaning of the Several Statutes made 
concerning Bankrupts, or within ſome or one of 
them, before the Date and Suing forth of the ſaid 
Commiſſion. Aud whereas the {aid Commiſſioners, 
Parties to theſe Preſents, in further Execution of 
the ſaid Commiſſion and Statutes therein mentioned 
likewiſe finding, or it otherwiſe appearing to them, 
that fince ſuch Time as the ſaid C. D. became 
Bankrupt as aforeſaid, there were divers and ſun- 
dry Debts, Sum and Sums of Money due and owing 
to the ſaid C, D. and to his Eſtate by and from di- 
vers and ſundry Perſons, and that there were divers 
 Houſhold Goods and other Goods, Wares and 
Merchandizes belonging to the ſaid C. D. or his 
Eſtate in the Hands of ſeveral Perſons, they the 
faid Commiſſioners, Parties to theſe Preſents, did by 
Indenture of Aſſignment under their Hands and 
_ Seals duly executed, bearing Date, @c. by Force 
znd Virtue of the ſaid recited Commiſſion, for the 
Conſideration therein expreſſed, bargain, ſell, aſ- 
fign and ſet over unto the ſaid E. C. bis, ec. all 
and ſingular the ſaid Debts and Sums of Money, 
| Houſhold Goods and other Goods, Wares and Mer- 
chandizes, mentioned and. expreſſed in a Schedule 
or Inventory indented, and to the ſaid Indenture of 
Afllignment annexed, To hold unto the ſaid E. C. 
his, &c, upon Truſt nevertheleſs to .and for the 
Benefit of all ſuch of the. Creditors of the faid 
C. D. who then had ſought, or ſhould then after 
in due Time come in and ſeek Relief by Virtue of 
the ſaid Commillion, and contribute towards the 
Charges thereos according to the-Direction and Li- 
mitations 
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mitations of the ſaid ſeveral Statutes made concern- 
| ing Bankrupts, and to and for none other Uſe, In- 
tent or Purpoſe whatſoever, as in and by the ſaid 
recited Indenture of Aſſignment and Schedule there- 
unto annexed, Relation thereunto being reſpectively 
had, the ſame doth and may more fully and at large 
appear. And whereas the ſaid Commiſſioners, Par- 
ties to theſe Preſents, in further Execution cf the 
faid Commiſſion, upon ſufficient Proof upon Oath 
of ſeveral Witneſſes, have alſo found that the {aid 
C.D. at the Time he became Bankrupt as aforeſaid, 
Rood juſtly and truly indebted, and {till doch owe 
and ſtand indebted unto the ſaid E.C. and ſeveral 
others his Creditors above named Parties to theſe 
Preſents, who have fully proved their ſeveral and 
reſpe&ive Debts, in ſeveral Sums of Money, a- 
mounting in the whole to the Sum of, &c. And 
whereas leveral other Perſons above named as Cre- 
ditors, Parties hereunto, have claimed and do claim 
to be due and owing unto them from the ſaid C. D. 
ſeveral other Sums of Money, but have not yet 
made full Proof thereof, amounting to the Sam, 
&'c.” both which ſaid Sums amount together in the 
whole 'to the Sum of, &&c. of lawful Money of 
_ Great Britain, the Particulars whereof and the ſe- 
veral and reſpective Perſons Names, as well of 
thoſe who have proved their ſeveral and reſpective 
Debts, as alſo of thoſe who have claimed, but not 
yet fully proved their ſeveral and reſpective Debts, 
are mentioned and expreſs'd in a Schedule indented 
and to theſe Preſents annexed. And whereas the 
full Space of Four Months from the Date and Su- 
ing forth of. the ſaid Commiſſion is long fince elap- 
ſed and expired, and ſufficient Notice hath been gi- 
ven of the making this preſent Deed of Diſtribu- 
tion by publiſhing the ſame in the Gazerte of, 
&c. laſt paſt before the Date hereof, ard no other 
Creilitor or Creditors of the ſaid C. D, than the 
Ae IÞ 58 O 2 Perſons 
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Perſons above named as Parties to theſe Prefents, 
bave as yet come in and ſought Relief by Virtue 
of the ſaid Commiſſion, or paid or contributed to- 
wards the Charges thereof, according to the Direc- 
tion of the ſeveral Statutes made concerning Bank- 
rupts, or offered ſo to do, for any Debt or Debts 
due and owing, or claimed to be due and owing by 
and from the ſaid C. D. And whereas it appears 
| by Accounts delivered in to the Commiſſtoners, un- 
der the Hand of the ſaid E. C. that he has aQtual- 
ly raiſed and received out of the Eſtate and Effects 
of the ſaid C. D. by Virtue of the ſaid recited Af- 
ſignment, or otherwiſe, the Sum of, &c. of lawful 


Money of Great Britain, which with the Contri- 


bution Money received being, @c. amounts to, 
Oc. and that the Creditors have paid, laid out and 
expended in the ſuing out and Prsſecution of the 
ſaid Commiſſion, and in the Recovery and gettin 

jn the Debts, and other Part of the Eſtate and Et- 
fects of the ſaid C. D. and otherwiſe relating to 
the ſaid Commiſſion, the Sum of, &'c. ſo that there 
remains clear in their Hands to be divided the Sum, 
ec. the Particulars whereof are mentioned and 
expreſled in the ſaid Schedule indented and to theſe 


Preſents annexed. And whereas the ſaid Creditors, ÞÞ - 
Parties to theſe Preſents, have already made, and 
by theſe Preſents do make it their Requeſt (teſtified Þ 
by their being made Parties to and ſigning and ſea 
ing of theſe Preſents) unto the ſaid Commiſſioners, © 
Parties hereunto, to order, diſtribute, divide and Þ © 
ſet over untoand among them the ſaid Creditors, Par- Þ © 
ties to theſe Preſents, in Proportion to their ſeveral 
and reſpe&tive Debts, the Sum of, &c. Part of the 
ſaid Sum of, &'c. for and towards Payment and Sa-Þ 


RCTS Reo HE 
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tisfaction of their ſaid ſeveral and reſpe&ive Debts. . ; 
Now this Indenture witneſſeth, that the ſaid Com-Þ 


miſſioners, Parties to theſe Preſents, in further Exe-P 
cution of the ſaid Commiſſion and Statutes therein * 
: | menÞ 


oh taking out Commiſtions. 197 


mentioned, every or any of them, and by. Force 
and Virtue of the ſame, every or any of them, 
and for and in Conſideration and to the Intent and 
Purpoſe, that a due and legal Diſtribution may be had 
and made as to the ſaid Sum, ec. herein before 
mentioned, Have ordered, diſpoſed, diltributed, 
divided and ſet over, and by theſe Preſents do (as 
much as in them the ſaid Commiſſioners, Parties to 
theſe Preſents, lieth and they lawfully may) order, 
diſpoſe, diſtribute, divide and ſer over unto and 
amongſt them the ſaid Creditors above named, Par- 
ties to theſe Preſents, the ſaid Sum of, &c. as fol- 
loweth, (that is to ſay) to each and every of them 
the ſaid Creditors, their Executors, @'c. a Part and 
Proportion of the ſame, Share and Share alike, ac- 
cording to the Proportion of his, her and their ſe- 
veral and reſpeive Debts in the ſaid Schedule in- 
dented hereunto annexed mentioned and expreſſed, 
for and towards Payment and Satisfation of theis 
ſeveral Debts, ſo far forth as it ſhall rateably and 
proportiona bly (or after the Rate of 5 5s, and 6 4. 

in the Pound of their ſaid Debts) amount unto, To 

have, hold and enjoy the ſaid, &c. and every Part and 
Parcel thereof unto and amongſt them the ſaid Cre- 

ditors, Parties to theſe Preſents, their Executors, 
Adminiſtrators and Aſſigns, as their and every of 

their own proper Monies and Eſtate for ever, to- 

wards Payment and Satisfaction of their ſaid ſeve- 

ral and reſpective Debts, ſo far as the ſame will 


amount unto; the ſame to be rateably and propor- 


; g tionably diſtributed and divided according to the 
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Proportion of their ſaid Debts. Provided always 
and upon this Condition nevertheleſs, and it is the 
true Intent and Meaning of theſe Preſents and the 
Parties hereunto, that in regard ſeveral of the Par- 
ties above named as Creditors of the faid C. D. 


© have not as yet made due and full Proof before the 
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ſaid Commiſſioners of their reſpeRtive Debts, ſo 
| | 0, 3 claimed 
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claimed as. aforeſaid, to be to them reſpectively due 
and owing from the ſaid C. D: they the ſaid Par- 
ties to theſe Preſents ſhall not have, receive or take 
any Benefit or Advantage by theſe Preſents, for any 
Share or Proportion of the ſaid Sum of, &c. bere- 
by diſtributed and divided for their ſaid ſeveral Debts 
claimed, but not yer fully proved as aforeſaid, unti] 
they reſpe&ively ſhall nels ſufticient Proof upon 
Oath of their reſpective Debt and Debts, fo by 

rhem reſpectively claimed as aforeſaid, before the 
ſaid Commiſſioners, Parties to theſe Preſents, or the 
major Part of the Commiſf ioners by the ſaid Com- 
miſfion authorized, or in ſuch Manner as ſhall be 
by them admitted and allowed of ; and in caſe they 

or any of them do refuſe or neglea ſo to do, with- 
in two Months rext after Notice in Writing for 
that Purpoſe ſball be given or left to or for them 
reſpectively at their reſpe&tive Houſes or uſual Place 
of Abode, he or they ſo negle&ing and refuſing to 
make ſuch ſufficient Proof of their reſpe&ive Debt 
and Debts fo claimed as aforeſaid, ſhall be wholly 
excluded and utterly debarred his preſent Deed of 
Diſtribution, and from having any Benefit, Shate, 
Proportion or Advantage hereby, for their ſaid rc- 
ſpective Debt and Debts fo claimed as atoreſaid, or 


| ſo much thereof as they ſhall not reſpectively prove, $ 


and ſhall not be allowed and admitted as before is Þ 
expreſſed, and thar then and thereby his and their Þ 
Share and Proportion of and in the ſaid Sum ol, Þ 

ec. by theſe Preſents diſtributed and divided or in- Þ 
tended ſo to be, and which otherwiſe might have Þ 


| belonged to them reſpectively, ſo making Default Þ 

thereof as aforeſaid, ſhall be and remain to be, Þ. 
and the ſame is bereby diſtributed, divided and ſet Þ 
_ over unto and amonglt fuch other Perſons above Þ 
named, the Creditors of the faid C. D. who a-F- 


ready have or ſhall hereafter duly prove their ſeve-F 
_ reland reſpective Debts in Manner as is herein before 
| CY" . 
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expreſſed; any Thing herein contained to the con- 


trary thereof in any wiſe notwithſtanding. And 


the ſaid E: C. and-all and every other the Perſons 
above named as Creditors, Parties to theſe Preſents, 
for themſelves ſeverally and reſpectively, and for 


| their ſeveral and reſpective Executors, Adminiſtra=- 


tors, Copartners and Aſſigns, and not jointly, nor 
the one for the other, or for the AR, Deed or 


| Debt of the other, do, and cach and every of them 


doth covenant, promiſe and agree to and with the 
faid Commiſſioners Parties to theſe Preſents, their 
Heirs, Executors and Adminiltrators, and to and 
with every of them by theſe Preſents, that they 
the ſaid Creditors, their Heirs, Executors, Admi- 
niltrators, Copartners ard Afſigns reſpectively, as 
far as they are reſpectiveiy concerned, and in Pro- 


$8 portion to their ſeveral and reſpective Debts, ſhall 


and will from Time to Time, and at all Times 


hereafter, well and ſufficiently ſave, defend, keep 


harmleſs, and indemniftied rhe ſaid Commiſſioners 


© Parties to theſe Preſents, their and every of their 


Heirs, Executors and Adminiſtrators, and their and 


every of their Lands, Tenements, Goods, Chattels 


and Eſtate, and every Part and Parcel thereof, of 


from and againſt all and all Manner of Action and 


Actions, Suits, Coſts, Charges, Troubles, Damages 


and Expences whatſoever, which ſhall or may be 
brought, commenced or proſecuted againſt them, 
or which they or any of them ſhall or may ſuſ- 
tai?, ſuffer, or be put unto for or by Reaſon of 


this preſent Deed of Diſtribution, or any other 
Act, Matter or Thing whatſoever by them or any 
of them lawfully done or executed, or to be done 


or executed, by Virtue of the ſaid Commiſſon, or 
their or ans, of their lawtul Intermeddiiag in any 


of the Eſtate of the ſaid C. D. or otherwiſe in Re-. 


lation thereto. In Witneſs, Tc. 
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Bankrupts, and by Force and Virtue of the ſame, 


Note; according to the late Statute of K. Geo. 2; 
the Commiſſioners may make an Order of Diſtriby- 


tion, with the Sum total of all the Debts proved, 


and how much in the Pound ſhall be paid to the 
Creditors; and then the Afſignees are to take a Re- 
ceipt in a Book from each Creditor, without any | 
TR... TEE: Tn: 


Un Aſſignment by Commiſſioners of Bank: 


rupts, of a Leaſe for Tears, Debts, 
Goods, Wares and Merchandize, &c. 


\H1S Indenture made the, ec. in the Year, 


bo &c. between G. H. of, @c. Eſq; 7. K. of, 


&c. and L. M. of, &c. of the one Part, and B. TT. 
of, &c. E.C. F.T. N.S. &c. of the other 


Part. Whereas the King's Majeſty's Commiſſion 


under the Great Seal, &c. (here recite the Com- 
miſſion of Bankruptcy awarded, and alſo the Par- 
ty's being found a Bankrupt.) And whereas the 
ſaid Commiſſioners Parties to theſe Preſents, in fur- 


ther Execution of the ſaid Commiſſion, upon like 


due Examination of Witneſles, and other good 


' Proof upon Oath before them, or the major Part 


of the Commiſſioners before named, have found, 
and do find, os it otherwiſe appeareth unto them, 


that ſince ſuch Time as the ſaid C, D. became 2 


Bankrupt as aforeſaid, he the ſaid C. D. was poſ- 
ſeſled of and intereſted in a certain Leaſe grantcd 
by, ec. to him for the Term of, &c. Years, and 
divers Debts, Goods, Wares and Merchandizes, 5c. 
New this Indenture witneſſeth, that the ſaid Com- 


miſſioners Parties to theſe Preſents, being the major 


Part of the Commiſſioners in the ſaid |Commiſſion 
named, in further Execution of the ſaid Commithion | 
and of the Statutes made and provided againſt FT 


and 


on taking otit Commiſltons, 20r 
and of the Authority to them, or the major Part of 
them, thereby given; in Conſideration of the Sum of 
five Shillings of lawful Money of Great Britain to 
them or one of them in Hand paid by the ſaid B. 7. 
at and before the Sealing and Delivery of theſe Pre- 
ſents, the Receipt whereof is hereby acknowledged; 
| and alſo in Confideration of the Covenants hereatter 
in theſe Preſents on the Part and Behalf of the ſaid 
B. T. his Executors, Adminiſtrators and Aſſigns, 
covenanted and agreed to be performed, Have bar- 
gained, fold, transferred, afſigned and ſer over, 
and by theſe Preſents, (as much as in them lieth) 
do bargain, ſell, transfer, afſign and fer over unto 
the ſaid B. T. his Executors, Adminiſtrators and 
Aſſigns, Al and ſingular the ſaid Term of Years, 
Debts, Goods, Wares and Merchandizes above- 
mentioned, and every of them, To Have and to 
hold the ſaid Leaſe and Term of Years therein yet 
| to come and unexpired, together with all and fin- 
gular the Meſluages, Lands, Tenements and Here- 
ditaments therein and thereby leaſed and granted 
or intended to be thereby demiſed, leaſed and 

granted with their and every of their Appurte- 
nances; And alſo to have and to hold, ask, d:zmand, 
ſue for, recover and receive all and ſingular the ſaid 
Debts, Goods, Wares and Merchandizes mentioned 
and expreſled in a Schedule or Inventory thereof 
hereunto annexed, and all and every other Debt 
and Debts, Sum and Sums of Money whatſoever, 
| by theſe Preſents ordered, aſſigned and ſet over, or 
in any wiſe due or owing, or belonging to the ſaid 
C. D. or his Eſtate, by or from all or any the Per- 
ſons named as Debtors in the ſaid Schedule, or other- 
wiſe, unto him the ſaid B. T. his Executors, Ad- 
_ miniftrators and Aſſigns, Upon Truſt, and to and for 
the lntents and Purpoſes following, (that is to ſay) 
To avd for the Ule, Benefit and Advantage of him 
the ſaid B, 7. and all the atorenamed Creditors 6 
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202  Precedents in Engliſh, | 

the ſaid C. D. and ſuch others as have 'already 
ſought, or ſhall hereafter in due Time come and 
ſeek Relief by Virtue of the ſaid Commiſſion, and 
contribute towards the Charge thereof, according 
to the Direction of the {aid Statutes, as to fo much 
of the ſaid Eſtate, both Real and Perſonal of the 
ſaid C. D. and other the Premiſles ordered, bar- 


gained, ſold, aſſigned and ſet over to the ſaid B. T. 


as aforeſaid, and of the Moneys which ſhall or may 


| be had or raiſed by, or for the ſame, as the Debts 
_ off the ſaid Creditors do and ſhall amount unto; 


and as to the Relidue and Surpluſage of the ſaid E- 
ſtate, if any ſuch there be, the {ame ſhall be in 
Truſt tor the ſaid C. D. his Executors and Aſſigns, 
according to the ſaid Statutes, and the true Intent 


and Meaning thereof, and to and for none other 
Uſe, Intent or Purpoſe whatſoever. And the faid 


B. T. for himſelf, his Executors and Adminiſtrators, 


doth covenant promiſe and grant to and with the 


ſaid Commiſſioners, Parties to theſe Preſents, their 
Executors, Adminiſtrators and Alligns, in Manner 
and Form following, (that is to ſay) that he the ſaid 
B. T. ſball and will from Time to Time, and at all 
Times hereafter, with all convenient Speed, uſe his 


beſt Means and Endeavour by Suit in Law, or 0- 


therwile, to ſue for, recover, receive and get into 
his Poſſefion all and ſingular the aforeſaid Goods, 
Wares, Merchandizes, Debts, and Sums of Money, 
by thele Preſents aſtigned and ſet over as aforeſaid, 
and after Poſſefſion bad and obtained of the ſaid 
Goods, Wares, Merchandizes, Debts, Sum and Sums 


of Money, and other Things, or any Part thereof, 


ſhall and will with like convenient Speed make 
Sale and Diſpolition thereof, to and for the moſt 
and belt Value and Advantage he may or can bona 
fide : And turther, that he, his Executors and Ad- 
miniſtrators fhall 48d will from Time to Time, and 


ar all Times hereafter, upon any reaſonable Re- 
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queſt and .Notice, account to and with the faid 
SkdBocer, Parties to theſe Preſents, or any of 
them, their or any of their Executors or Admini- 
ftrators, what and how much; Money, or other Sa- 
tisfaction, he or they ſhall then have received, raiſed 
or recovered by Force, Virtue or Means of this pre- 
ſent Deed, or otherwiſe, out of the Eſtate of the 
ſaid C. D. and ſuch Money, or other SatisfaRion, 
as upon ſuch Account or Accounts ſhall appear to 
be fo had, raiſed, obtained or received, ſhall and 
will upon the like reaſonable Requeſt and Notice, 
well and truly pay, or cauſg the ſame to be paid 
unto them the Commiſſioners, Parties to theſe Pre- 
ſents, or ſome or one of them; to the End the 
ſame may be by them ordered, diſpoſed, diſtributed 
divided and fer over unto them the afore-named 
Creditors, and ſuch others of the Creditors of the 
ſaid C. D. as have already ſought Relief, or ſhall 
hereafter in due Time come in and feek Relief by 
the ſaid Commiſſion, and contribute towards the 
Charge thereof, according to the Directions of the. 
ſaid Statutes, as aforeſaid. And to and with the 
ſaid Commiſſioners, Parties to this Indenture, the 
ſaid B. T. for himſelf, his Executors and Admini- 
ſrators, and every one of them the ſaid E. C. F.T, 
N. S. &c. (the Creditors) do hereby covenant and 
grant for themſelves, their Heirs, Executors and 
Adminiſtrators, that they and every of them from 
Time to Time for ever hereafter, according to, 
and after the Share and Proportion of his or their 
particular Debt or Debts to him or them now due 
and owing from the {aid C. 7D. with and in Reſpect 
to the ſeveral Debts of all ſuch other Creditors as 
hereafter in due Time ſhall come in and ſeek Re- 
lief-by the ſaid Commiſſion, ſhall and will pay, bear, 
| Perform and do his and their Share and Proportion 
of all Charges and Expences, Trouble and Travel, 
Which already hath been, or hereafter ſhall be re- 
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204 Peecedents in Engliſh, 
uilite and convenient, or ſhall happen in or for the 
ſuing forth, proſecuting or executing of the ſaid Com- 
miſſion, or in or for the maintaining, juſtifying or 
defending the ſame, or all or any Proceedings which 
already have been, or hereafter ſhall be thereupon; 
or for the ſaving harmleſs and indemnitied the ſaid 
Commilſitoners, Parties to theſe Preſents, and the ſaid 
B.T. and every or any of them, or any of their Ex- 
ecutors or Adminiſtrators, of and from all Actions, 
Suits, Arreits, Trouble, Damages, Charges and Ex- 
pences whatſoever, that may ariſe, happen or be oc- 
caſioned to every or any of them, by Reaſon of the 
ſaid Commiſſion, or the ſuing out, proſecuting or 
executing thereof, or of any Matter or Thing already 
done, or which hereafter ſhall be done, in the Proſe- 
cution of the ſaid Commiſſion, or by Reaſon of this 
reſent Indenture, or the Truſt or any other Matter 
 orThing therein contained, or any Thing which is 
_ orſhall bedone in Purſuance thereof. In Witneſs, &c. 


A Recital in an Aſſignment upon two ſtve- 
ral Commiſſions ifſued, where ſome of the 
former Commiſſioners were dead. 


THIS Indenture made, &c. between E. F, Eſq; 

7. K. and L.M. of the one Part, and E.C. 
of, &c, of the other Part ; J/hereas the King's Ma- 
jeſty's Commiſſion under the Great Seal of Great 
Britain bearing Date, Oc. grounded upon the ſe- 
veral Statutes made concerning Bankrupts, bath 
| been awarded againſt C, D. of, &c. and directed to 
P.R. S. IW. and T. L. (all fince deceaſed) and the 
faid F. K. and L. M. thereby giving full Power and 
Authority unto them the ſaid Commiſſoners, four 
or three of them, whereof the ſaid P. R. or S. I. 
to be one, to execute the ſame, as by the faid 
Commiſſion, Relation being thereunto had, more 
fully and at large it doth and may appear. Aud 
whereas a new Commiſſion grounded upon the ſaid 

| | Statutes 
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Statutes, and bearing Date, &c. in the Fifteenth 
Year of his ſaid Majeſty's Reign, for the Reaſons 
therein mentioned was 1ſſued againſt the ſaid C. D. 
directed to the ſaid EZ. F. F.X. L. M. and unto 
G. H. and IV. O. thereby giving full Power and Au- 
thority unto them, four or three of them, wherzof 
the ſaid E. F. or G. H. to be one, to execute the 


ſame, as by the ſaid laſt mentioned Commiſſion, Re- 


lation being thereunto had, it doth and may more 
plainly appear. And whereas the ſeveral Commil- 


| fions have been by the major Part of the Commiſ- 


ſioners therein named and thereby authoriſed begun 
to be put in Execution, and upon due Examination 
of Witneſſes, and other good Proof upon Oath be- 
fore them taken, it hath been found that he the ſaid 
C. D. did before the Date and Suing forth of the 


ſaid firſt recited Commilſion uſe and exerciſe the 


Trade of Merchandize, &c. and did become in- 
debted to the ſaid E.C. and unto divers other 
Perſons his Creditors, in ſeveral Sums of Money, 
&c. And that he the ſaid C. D. being indebted as 
aforeſaid, did before the Date and Suing torth of 
the ſaid firlt recited Commiſſion, in the Judgment 
of the ſaid Commiſſioners b:2come Bankrupt, to all 
Intents and Purpoſes, within the Compaſs and true 
Meaning of the ſeveral Statutes made concerning 


Bankrupts, or within ſome or one of them, Aud 


| whereas the ſaid Commiſſioners, Parties to theſe 
Preſents, in further Execution of the ſaid ſeveral re- 
cited Commiſſions, and Statutes againſt Bankrupts, 
upon like due Examination of Witneſles, and other 
good Proof on Oath, before them taken, have alſv 
found, and it appeareth unto them, that he the 
ſaid C. D, at ſuch Time as he became Bankrupt as 
aforeſaid, was ſeiſed in his Demeſne as of Fee, to 
him and his Heirs for ever, of and in all that, &c. 


(ſetting forth the Parcels and Value): Now this [nden- 


ture witneffeth, &c, (See this following Precedent, ) 
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An Aſſignment of a Bankrupt's Lands, &c, 
by the Commi {fioners. - 


HIS Indenture mz:de, &c. between G. H. 
: 7. K. and L. M. of the one Part, and B.T, 
&'c. of the other Part : Whereas the King's Ma- 
jeſty's Commiſſion, &c. (reciting the Commiſſion 
ſued out, and finding the Party a Bankrupt, @c.) 
And whereas the iaid Commiſſioners, Parties to 
_ theſe Preſents, in further Execution of the ſaid re- 
cited Commiſſion and Statutes .therein mentioned, 


vpon like Examination of Witneſſes, and other 


good Proof upon Oath before them taken, do alſo 
find, and it appeareth unto them, that the faid C. D. 
at the Time he became a Bankrupt as aforeſaid, or | 
fince, was ſeiſed in his Demelſne as of Fee, to him 
| _ and his Heirs for ever, or had ſome other (good E- 
| ſtate of Inheritance, of and in A/ thoſe Meſluages, 
Lands and Tenements, ©c. fituate, lying and being, 
ec. and now in the Tenure and Occupation of, 
&c. containing, Oc. and all and ſingular Houſes, 
Out: houſes, Edifices, Buildings, Ways, Paſlages, 
Eaſements, Profits, Commodities and Appurtenan- 
ces whatſoever, to the ſaid Meſſuages or Tene- 
ments and Lands belonging, or in any wiſe apper- 
taining; all which ſaid Mefſuages, Lands, Tene- 
ments, Hereditaments and Premiſſes above-men- 
tioned, the ſaid Commiſſioners, Parties to theſe 
Preſents, have cauſed to be rented, valued and ap- 
praiſed by honeſt Men, of Judgment and Know- 
ledge in that Behalf, who have valued the ſame to be 
worth to be let, at the yearly Rent or Sum of Two 
hundred and eighty Pounds, and the Eftate and [n- 
tereſt of him the ſaid C. D. thereia to be worth to. 
be fold the Sum of I hree Thouſand Pounds of law- 
ful Money of Great Britain. Now this Indenture wit- 
2 neſſeth 
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reſſeth, that the ſaid Commiſſioners Parties to theſe 


Preſents, in Purſuance of the Power and Authority 


to them given by the {aid Commiſſion, and for and 
in Conſideration of the Sum of 10 5s. of lawful Mo- 
ney of Great Britain, to them or one of them in 
Hand: paid by the ſaid B. T. at and before the Seal- 
ing and Delivery of theſe Preſents, the Receipt 
whereof is hereby acknowledged, and alſo in Con- 
ſideration of the Covenants hereafter in theſe Pre- 
ſents on the Part and Behalf of the ſaid B. 7. his 
Heirs, Executors, Adminiſtrators and Aſſigns, co- 
venanted and agreed to be performed, Have or- 
dered, bargained, fold, aſſigned and ſer over, and 
by theſe Preſents do (as much as in them lieth, and 


they lawfully may) order, bargain, ſell, aſſign and- 


ſet over unto him the ſaid B. T. his Heirs and Afſ- 
ſigns for ever, All and every the ſaid ſeveral Meſ- 
ſuages, Lands, Tenements and Hereditaments a= 
bove-mentioned, as well Freehold as Copyhold, and 
all other the Premifſes with the Appurtenances 


thereunto belonging, and the Reverſion and Rever- 
ſions, Remainder and Remainders of the hereby 


bargained and afſigned Premiſles, and all the Eſtate, 


Right, Title, Intereſt, Uſe, Truſt, Benefit, Pro- 


perty, Claim and Demand whatloever of him the 
ſaid C. D. of, tn or to the ſame, or any Part or Par- 


cel thereof, either in Law or Equity; and ail Rents, 


Iflues. and Profits thereof, and of every Part and 
Parcel thereof, now due or payable, or hereafter to 
become due or payable for the ſame; and alſo all 
Deeds, Writings and Evidences whatſoever of him 
the faid C. D. touching or concerning the ſame, or 
any Part thereof, To have and to hold the ſaid ie- 
veral Meſſuages or Tenements, Lands and Premiſles, 
and every Parcel thereof, as weil Freehold as Copy- 
hold before-mentioned, or intended to be hereby 
bargained and fold, afligned or ſet over, with their 


and every of their Appurtenances, unfto him the 
ſaid 
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id 2. 7. his Heirs and Aſſigns, in as full, large, 
ample and beneficial Manner to all Intents and Pur- 
poſes, as he the ſaid C. D. or any other Perſon or 
Perſons whatſoever to his Uſe, or in Truſt for him, 
might, could, ſhould, or of Right ought to have 
held the ſame; And alſo to bave, hold, ask, de- 
mand, ſue for, recover and receive all Rents and. 
Arrears of Rent, or other Profits, due, owing or 
payable for or in Reſpect of the ſame Premiſles, or 


any Part thereof, unto him the faid B. T. his Exe- | 


cutors, Admiviſtrators and Afigns, In Truſt never- 
theieſs, that is to ſay, To and for the Uſe, Behoof, 
Benejit and Advantage of him the ſaid B.T. and 
fuch other of the Creditors of the ſaid C. D. as 
have already ſought, and ſhall hereafter in due 


Time come in and ſeek Relief by Virtue of the ſaid 


Commiſſion, according to the Limitation and Di- 
rection of the Statutes in that Behalf provided ; 
Aud upon the Covenants hereafter expreſſed, (that 
is to ſay) He the ſaid B. T. for himſelf, his Heirs 
and Afſigns, and for every of them, doth covenant, 
promiſe, grant and agree to and with the ſaid Com- 
imiſlioners, Parties to theſe Preſents, their Execu- 
tors and Adminiſtrators, and tro and with every of 
them by theſe Preſents, That he the ſaid B. T. his 
Heirs or Aſligns, or ſome of them, ſhall and will 
with all convenient Speed, uſe his and their bell 
Means and Endeavours by Suit in Law, or other- 
wile, to recover and pet Poſſeſſion of the ſaid Meſ- 


 fuages or Tenements, Lands, Hereditaments and 
 Premiſies, with their Appurtenances, and ſhall and 


will, after Recovery and Poſſeſſion had and ob- 
tained of th2 ſame, make Sale and Diſpoſition _ 
thereof, with the like convenient Speed, to and for 


the moſt ana beit Value and Advantage he or they 


boua fide can or may, And ſhall and will ikewile 
from Time to Time, and at all Times hereafter, 
upon reaſonable Requeſt and Notice, give _ de- 
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fiver unto the ſaid Commiſſioners, or tbe major Part 
of them, at ſuch Time and Place, and Times and 
Places, , as they or the major Part of them ſhall 
appoint, a true, juſt, plain and perfe& Account in 
_ Vriting, under his and their Hands, of what and 


how much Money, or other SatisfaQtion, he the ſaid | 


B.T. his Heirs or Affigns, or any of them, ſhall have 
recovered, obtained or received, by Force, Virtue 
and Means of this preſent Deed of Bargain, Sale 


and Aſſignment, or otherwiſe, out of the Eſtate of 
the faid C. D. And ſuch Monies, or other Satis- 


faction, as upon ſuch Account ſhall appear to bs 


ſo had, raiſed and received as aforeſaid, the ſaid. 
B.T. his Heirs or Aſſigns, or ſome of them, ſhall 


and will well and truly pay, or cauſe to be paid to 
the ſaid Commiſſioners, or the major Part of them, 
authorized es aforeſaid; to the End the ſame may 
be by them,” or the major Part of them, ordered, 
diſpoſed, diſtributed, divided-and ſet over unto the 
ſaid B. T. and ſuch other Creditors of the ſaid C. D. 
as have already ſought, and ſhall hereafter in due 
Time come in and ſeek Relief by Virtue of the ſaid 
Commiſſion, and contribute towards the Charges 
thereof, according to the Limitation of the ſaid 


Statutes, as aforeſaid, Aid the ſaid B.T. for him-. 


ſelf, his Heirs, Executors and Adminiſtrators, and 
every of them, doth further covenant, promiſe, 
grant and agree to and with the faid Commiſſioners 


Parties to theſe Preſents, their Heirs, Executors and 
Adminiſtrators, and to and with every of them by 
theſe Preſents, that he the ſaid B. T. his Heirs, Ex- 


ecutors and Adminiſtrators, or ſome of them, ſhall 


_ and will from Time to Time, and at all Times 


hereafter well and ſufficiently ſave, defend, keep 
harmleſs and indemnified all the ſaid Commiſhon- 
ers Parties to theſe Preſents, theirs Heirs, Executors 
and Adminiſtrators, and every of them, their and 


every of their Bodies, Lands, Tenements, Goods 


ang 
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Rributed and divided divers Debts and Sums of 
| the ſaid Deed annexed, unto and amongſt the a- 

bove bounden E, C. F.7. and other the Creditors 
| of the ſaid C. D. duly ſeeking Relief by the ſaid 


eral Statutes, whereupon the ſame was grounded, 
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and Chattels, and every Part thereof, of and from 
all and all manner of Actions, Suits, Arreſts, Trou- 
bles, Coſts, Damages, Charges and Expences what- 


| ſoever, which they or any of them ſhall or may ſvf- 


fer, ſuſtain, or be put unto, for or by Reaſon of 
this preſent Deed, or any other Act or Acts, Thing 
or Things whatſoever, lawfully done or executed 


| by Virtue of the ſaid recited Commiſſion, or their 


or any of their lawful Intermeddling in or con- 


cerning any of the ſaid Eltate of the aforeſaid C. D, 


1; IWitneſs, Cc. ee | 


A Bond from Aſſianees under a Commiſſion 


of Bankrupts to a principal Greditor, to 
pay bis proportionable Share, _ 


"NOW all Men by theſe Preſents, that 
we E.C. and F.T. &c. are held and 
firn;'y bound to IV. S. in 1000. Oc. $ 


FE Condition of this Obligation is ſuch, That 
waereas a Commiliion under the Great Seal of 
Great Britain, grounded upon the ſeveral Statutes 
made concerning Bankrupts, hath bcen. awarded 
againit C. D. late of, ec. directed to certain Com- 
m:iloners therein named ta execute the ſame. Aud 
whereas the major Part of the Commiſſioners by the 
faid Commiſſion authorized, in Execution of the 
ſaid Commilſlion, Have by their Deed indented of 
Diſtribution, bearing Date with theſe Preſents, di- 


Money, mentioned and exprefſed in a Schedule to 


Commiſſion, according to the Limitation of the ſe- 
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Biz. according to the Quantity and Proportion of 
their ſeveral and reſpective Debts, in the ſaid Deed 
alſo expreſicd, wherein th2 Debt owing to the a- 
bove named IV. S. is mentioned to be. the Sum of 
Five hundred and three Pounds. Ard whereas the 
faid N. S. hath formerly given Conſent, that the 
major Part of the Commiſſoners ſhould by their 
Deed of Aſſignment aſſign and ſet over unto the 
ſaid E. C. and F.T. amongſt other Things, All and 
fmgular the ſaid Debts and Sums of Money men- 
tioned in the ſaid Schedule, which the ſaid Com- 
mifſioners have done accordingly : 1f therefore the 
ſaid E.C, and F.T. ſhall from henceforth, and at 
all Times hereafcer, upon reaſonable Demand, and 
ſufficient Acquittance and Acquittances given in 
Writing to them, or either of them reſpeCtively, in 
_ that Behalf, well and truly pay or cauſe to be paid 
unto the ſaid 7V. S. his Executors or Adminiltra- 
tors, or Aſſignees, lawfully authorized by Writing 
_ under his or their Hands and Seals, witneſſed be- 
fore two or more Perſons of Credit, to receive the 
fame (that is to ſay) all ſuch Quantities and Pro- 
| portions of Monies of the ſaid Sum of Five hundred 
and three Pounds, mentioned in the ſaid Deed to 
be owing to the ſaid N.S. as they the faid E.C. 
and F.T. or either of them, their or either of their 
Executors, Adminiſtrators or Aſſigns, ſhall receive 
of any Perſon or Perſons, by Means or Virtue of 
the ſaid Indenture of Afſignment, according to the 
Quantity and Proportion of the ſaid Sum of Five 
hundred and three Pounds, in Reference to the 
Debts of other Creditors in ſuch Deed mentioned, 
or according to the Quantity or Proportion of ſo 
much thereof, as ſhall ſtand, and be duly proved 
before the Commiſſioners by the ſaid Commiſſion 
authoriſed, and by them ſignified under their Hands, 
{o to be proved according to a Proviſo in the faid 
Deed of Dividend mentioned and contained ; and 
FEW nx P2 that 
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that alſo in Proportion wich the Sums of Money 
mentioned in the faid Schedule to be owing unta 


other the Creditors of the faid C. D. TE hen this 


Obligation ro be void and of none Eite&t, or elle 
to be and remain in full Force and Virtue. 


'4 Bill in Chancery by a principal Creditor 
to call 4fjianees to Account, and diſcover 


ſuch Efiate of the Bankrups as bath 
come to their Hands. 


To the Right Honourable Philip Lord Hard- 


wicke, Raron of Hardwicke, Lord (ry 
of Great Britain, 


15 Re complaining, ſheweth unto your Lord- 
ſhip, your Orator 4. R. of, &c. Merchant, 
That whereas in the Years, ec. your Orator had 
Dealings with one C. D. of, e&c. in the County of 


S. Grocer, in the Way of Merchandize, whereby 
the ſaid C, D. became Debtor unto your Orator 


for Goods ard Merchaugizes ſold and delivered 
unto him the faid C. D. and for ſeveral Sums of 


Money, which he the faid C. D. had of your Ora- 


tor, and were paid for him by vour Orator upon - 
Bills of Exchange and otherwiſe, in the Sum of 
Seven hundred and four Pounds Sterling ; and he 
the {aid C. D. being ſo indebted to your Orator 
in ſuch a great Sum of Money, and ſome Time in 


the Year, 7c. the Taid C. D. fatliog in his -Eſtate, 


and becoming a Bankrupr, your Orator for the Re- 


covery and gaining the aid Debt out of the Elltate 
of the ſaid C. D. did fue forth his Majeſty's Com- 


miſſion grounded upon the ſeveral Sratutes made 


concercing Bon xrupes, againſt him the ſaid C. D. 


and accordingly the ſame was granted and ifſued forth 
againſt him at the ſole [nſianc and Petition of your 
| Qrator 
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Orator, oh the Day of, &c. in the, &c, Year of 
the Reign of his preſent Majelty, and Year of ouT 
Lord, @&c. directed to ZE. F. G. FH. Eſquires, JF. K. 
L. M. and N. O. Gentlemen, the major Pare of 
which ſaid Commilſoners did. put the ſaid Commil- 
ſion in Execution, and fat ſeveral Times in the ſaid 
Year, &*c. and aſter, for the diſcovering the {aid E= 
ſtate of the ſaid C. D. And having ſo done, did a* 
pree by and with the Conſent of the other Credi= 
rors of aim the ſaid C. D. that came into the ſaid 
_ Commiſſion, That your Crator and one E.C. of, 
ec. another Creditor of the (aid C. D. who was 
come into the {aid Commiſſion, ſhou!d be Atlignees 
of the Eitate of the ſaid C; D. and ſhould be im=- 
powered by them the ſaid Commiſſioners by Deed. 
of Aflignment under their Hands and Seals, to ga= 
ther iv and receive the ſame Eſtate, io Truſt and 
for the Ule of themſelves and all other the Cre- 
ditors of the ſaid C. D. that ſhould duly ſeek Re- 
lief by the ſaid Commiſſion, and towards Satisfac- 
tion of their ſeveral] Debts; but notwithſtanding 
ſuch Agreement and Conſent of the Commiſſioners 
and Creditors, the ſaid Commiftoners ſome Time 

afterwards, at the Inſtigation of the ſaid Z;C. andof 
B. D. another of the Creditors that was come into 
| the ſaid Commiſſion, and had before confented ta 
your Orator's being one of the Aſſignees, as is be- 
fore mentioned, did make their D2ed or Deeds of 
Aſſignment of the ſaid C. D.'s whole Eſtate, of a 
very conſiderable Vaiue in Goods, Debts and Mov- 
nies, amounting to the Sum of Three Thouſand 
five hundred Pounds and upwards, to them the 
ſaid E. C. and B. D. to both whom the ſaid C. D. 
was indebted Three hundred Pounds, or therea- 
bouts, your Orator being a Creditor for Seven hun- 
dred and four Pounds, as before is mentioned, Part 
of which ſaid Eſtate was inſerted in a Schedule an- 
_nexed to one Part of the ſaid Aſſhgnments, a Copy 
| P ; whereof 
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whereof is alſo hereunto affixed. And your Ora 
tor further ſheweth unto your Lordſhip, that the 
id E.C. and B. D. being ſo conſtituted and made. 
Aſſignees of the Eſtate of the ſaid C. D. by rhe 
major Part of the ſaid Commiſſioners, by one or 
_ more Decd or Deeds of Afignment under their 
Hands and Seals, and impowered to recover, ga- 
ther in and receive the ſaid Eſtate in Truſt for the 
Uſe of your Orator, and other the general Credi- 
tors of the ſaid C. D. that ſhould duly ſeek Re- 
lief by the ſaid Commiſſion; they the faid E.C. and 
B. D. did enter into a Covenant under their Hands 
and Seals, to and with the ſaid Commiſſioners, to 
give and render unto them, upon reaſonable Re- 
queſt, an Account of whatſoever Monies they, or 
either of them, ſhould receive and get in of the ſaid 
C. D.'s, and relating to his Eſtate, and pay and fa-- 
tisfy the ſaid Monies to them the ſaid Commiſſion- 
ers, to the End the ſame might be by them divided 
| equally amongſt all the Creditors of the ſaid C. D. 
that ſhould come into the ſaid Commiſſion, propor- 
tionable to their ſeveral Debts. And your Oratos 
alſo further ſheweth, that they the ſaid E. C. and 
B. D. being ſo intruſted as aforeſaid, did recover 
and pet in ſeveral great Sums of Money which be- 
q longed to the Eſtate of the ſaid C. D. and did keep 
j the ſame in their own Hands for ſeveral Years, a- 
| mounting to Three thouſand Pounds or more, for 
| which hitherto they or either of them have nor 
| | given any Account, according to their Covenant, 


p (the ſaid Commiſſioners themſelves who might have 
= called them to ſuch Account on their Covenants be- | 
} ing deceaſed) whereby they the ſaid Aſſignees have 
j for ſeveral Years kept all the ſaid Monies, and in- 
rend till ſo to do, and to pay no Proportion of the 


{ame to your Orator for his ſaid great Debt of Se-. 
'ven hundred and four Pounds, or to the other Cre- 
b ditors, to your Qrator's Knowledge, without they 
| | FE ers be 


N 
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de compelled thereunto by Order of this Honoura« 
ble Court, contrary to all Equity a2d good Con= 
fcience:; And for that your Oritor is no Ways re- 
Reveable herein, but in Equvity before your Lord- 
ſhip, nor can hive ary Diſcovery of the ſaid Mat- 
rers, ſave in this Honourable Court ; ard for that 
alſo your. Orartor's Witnefles are either dead, or in 
Places remote and unknown: To the End therefore, 
that your Orator may receive his due and equal 
Proportion of all Monies come to the Hands of the 
| faid E.C. and B. D. relating to the faid C.D.'s 
Eſtate, for and in Reſpect of his ſaid Debt of Seven 
hundred and four Pounds, and proportionable 
thereunto; and to that End and Purpoſe, that the 
ſaid E.C. and B. D. may bring in a true and par- 
ticular Account upon their Oaths, of all the Eitate 
that hath bzen heretofore aſſigned unto them by. 
the ſaid Commiſſioners, the ſame being in Truſt as 
afore-mentioned, and declare whether they have 
had one or more Aſſignments made to them of the 
ſamez together with the Dates thereof, and the 
Covenants therein contain2d, and whether they 
ſcaled the Counterpart of ſuch Afſignment or Aſ- 
ſignments, and may ſet forth a true Particular of 
how much of the ſaid Eſtate hath been received 
by them or either of them, or under them, and of 
and from whom, and when, and may declare upon 
their Oaths, what other Creditors of the ſaid C.D. 
did in due Time come into the ſaid Commitſhon, 
and did pay their Contribution- Money as your O- 
' rator hath done; and to the End that the Monies 
| found to have been received by them the faid E.C. 
and B, D. or either of them, may, by Order or 
Decree of this Honourable Court be ſo divided, 
that your Orator may have his juſt Proportion there- 
_ of, and your Orator have Relief in the Premilles, ac- 
cording to Equity and good Conſcience : And that 
the ſaid E.C. and B, D. may true Anſwer make 
| -Þ 4 rf 
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to all and every the Matters aforeſaid ; may it pleaſe 
your Lordſhip, the Premifſes conſidered, to granx 
unto your Orator his Majeſty's moſt gracious Writ 
or Writs of Subpwena, to be direfted to them the 
ſaid E. C. and B. D. thereby commanding them, 
and either of chem, at a certain Day and under a 
certain Pain therein limited, to be and appear be- 
fore your Lordſhip in this High and Honourable 
Court of Chancery ; and alſo upon their corporal 
Oaths Anſwer to make to all and fingular the Mat- 
ters before alledged and iet forth, and further to 
ſtand to and abide ſuch Order and Decree therein 
as to your Lordſhip ſhall ſeem meet. — And your 


Orator ſhall ever pray, &c. 


Title of the Schedule to be affixed to the 


Bill. 


_ The Schedule or Inveritory, whereof Mention is 
made in the Deed, wherenato the ſame is an- 
nexed, and whereuuto the Bill annexed doth 
relate, as followeth, viz. 


, \ FOnies come to the Hands and Poſſeffion of 


ſeveral Perſons of the ſaid C. D.'s, and be- 
longing to his Eſtate. ag __ 


Imprimis, In ready Money which came to the 


Hands and Poſleflion of F. S$.——100 1. 


Alſe, in ready Money that came to the Hands 


Debts due and owing to the ſaid C. D. aud his 


| Eſtate, | 


Firſt, Owing by 5. D. of, &c. upon. one Bond 
or Obligation bearing Date, @c. of the Penalty F- 
| [Ce 
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&c. .conditioned for the Payment of, &c. with Inz 
tereſt, 200 |, | 
Alſo, Owing by RW. —— ©. 
In toto, UT c, 


A Plea to a Bill in Chancery brought by 
Creditors and iſjjznces, to avoid Leaſes 
and Security for Money, made to the 
Mefendant by the Bankrupt, long befors 
the Bankruptcy. | 


HE foid Defendant faith, That if all the ſaid 
S Bill were true, as it is not, yet the ſaid Com- 
plainants of their own ſhewing, as they themſelves 


have made their Caſe, ought not to be relieved 


thereupon either in Law or Equity: For this De- 
fendant faith, if it were true, that C. D. in the 


Bill named, and /. his Wife, in the Month of; 


&c. in the Year of the Reign, &c. were lawfully 
| ſeiſed of a good, perfect and indefealible Eſtate to 


them, and to the Heirs of the ſaid C. D. of the 


Meſſuages or Tenements in the Bill mentioned ; 
and that the ſaid C. and M, being fo ſeifed, by A- 


greement had and made by and between the faid 


C. D. and M. his Wife, and this Defendant, did by 
their Indenture of Leaſe under their Hands and 
| Seals, bearing Date the Day, Tc. which was in the 
faid Year, &c. demiſe, grant and to Farm let unto 
this Defendant the ſaid Mefluages or Tenements 
for the Term of twenty-one Years, and, cc. Days, 
from the Day, @c. rendring a Penny Rent vearly 
at the Feaſt of, ec. And that this Leaſe was made 
in Conſideration of 3459 /. paid or lent by this De* 
tendant to the ſaid C. D. and M. his Wife. And 
if it be likewiſe true, that this D:fendant in and 
upon the Day of, &c. in the ſaid Year, &«c. did 
iedemiſe the faid Mefſſuages or Tenements to abs 
| | al 
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faid C. D. and M. his aid Wife, for the Term of 
Twenty-one Years from, @c. yicidiag and paying | 
therefore y2arly, during the fiid Term, unto this 
Def-1.:-1i the Sum of 45 7. on the Feafts or Days, 
ec. and the firſt Payment thereof to begin, &c. 
with a Proviſo, that if the ſaid Rent of 45 /. ſhould 
be behind and unpaid in Part, or in all, over or 
after any of the Days of Payment limired for pay- 
ing the ſame, that then and from thenceforth it 
ſhould and migh: be lawful ro and for this Defen- 
dant ity the faid Meſſuages or Tenements to re- 
ente:i. And if it be alſo true, that the ſaid C, D. 
upon the Feaſt, &c. 1736, did fail to pay the ſaid 
Suin of 45 /. then due for the ſaid Rent, and did 
after agree to make, and did make unto this Defen- 
dant one other Leaſe of the ſaid Meſſuages or Te- 
nements, by Indenture bearing Date, e#c. for the 
Term of twenty one Years, to begin from the Ex- 
piration of the ſaid firſt recited Leale, for the yearly 
Rent of one Pepper-corn, upon Condition, That 
if the ſaid C. D. his Executors, Adminiſtrators or 
Aſſigns, or any of them, did or ſhould from Time 
to I ime, and at all Times then after, during the 
Reſidue of the ſaid Term of twenty-one Years then 
to come and unexpired, well and truly pay, or 
_ cauſe to be paid unto this Detendant, his Executors, 
Adminiſtrators or Afigns, the aforeſaid Rent or 
Sum of 45 /. at ſuch Days, Times and Places, and 
in ſuch Manner and Form as in the ſaid recited In- 
denture of Leaſe is limited and appointed, then the 
 faid laſt mentioned Leaſe ſhould ceaſe, determine 
and be utterly void. And if it be likewiſe true, 
that the ſaid C, D, did afterwards pay unto this De- 
fendant the 45/7, which was then formerly due to 
have been paid at, &c. and did after pay unto this 
Defendant Rent of 45 /. due, &c. And if it be 
erue, that afrerwards the {2id Rent of 45 /. due 
et the Fealt, &c, was behind and unpaid, and that 

| this 
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this Defendant for Non-payment thereof did enter 
upon the ſaid demiſed Premiſles, and hath received, 
or might have received of the Under-Tenants 


thereof all the Rents and Profits thereof, as well 
thoſe that were behind at the ſaid Fealt of, @c. as 


ſuch as have grown due ever ſince, ec. Ard if ix 


be likewiſe true, that the {aid C, D. were a Man 
that did ſeek or ger his Living by Buying and Sell- 


ing, and that the faid C,D. was indebted to the. 


Complainants and others in the Sum of 990. and did 
in April in the Ycar, ©c. begin to keep his Houſe 


in, Oc. to the Intent to delay his Creditors from the. 


Recovery of their juſt and true Debts, and hath ſince 


abſented himſelf, and thereby is become a Bankrupt, 


And if it be likewiſe true, that the ſaid Complain 
ants, and others of the Creditors of the ſaid C. 7D. 
did the Day, cc. laſt, being the Day of, &c. in 
the Year of our Lord, &'c. become Suitors to the 
Right Honourable the Lord Chanceilor, for a Com- 
miſſion upon the Statutes of Bankrupts, to be a- 


warded againſt the ſaid C. D. and that thereupon 


a Commiſſion was awarded the Day, @&c. of May 
now [alt paſt, direed to the Commiſſioners in the 
Bill named, or to any four or three of them. And 
if it be true, that the ſaid Commiſſioners have be- 
gun to put the ſaid Commiſſion in Execution, and 
have found that the ſaid C. D. being indebted to 
the Complainanrs and others, did in the Month ot 

April in the Year. ©c. begin to keep his Houle, 
and abſent himſelf from his Creditors, and that the 
ſaid C. D. did thereby become « Baukrupt, as by 
the ſaid Bill is ſet forth. This Defeiidant for De- 
murrer to the ſaid Bill faich, That if all the faid 
Surmiſes and Allegacions were true, yet the faid 


Complainants of their own ſhewing ought nor 


thereupon to be relieved either in Law or Equity ; 
for this Defendart ſaith, that the ſaid Commiſtion- 
_ by Viue of the {aid Cummitfion, had not any 
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2260 TPrrcederits fn Engliſh, 
Thing to do with any of this Defendant's ſaid Leafſess 
neitner were the fame Leaſes any way ſubject to 
the ſaid Commitiion, for thar it appearett> of the 
Complainants own ſhewirg, that the faid Leaſes 
were made for good Conhderatics of Money, paid 
long before rhe ſaid C. D. did become Bankrupt 
(that is to ſay) the ſaid firſt Leaſe made by the ſaid 
C. D, uvto this ſaid Detendant, and the Redemiſe 
thereupon made by this Defendant to the iid C. D,; 
were both made in Conf:deration of 36o /. paid by 
this Defendant to the {a'd C.D. to ſecure unto 
him this Deſendant the Sum of 45 /, per Annum 
out of the Meſſuages or Tenements thereby de- 
miſed for twenty-one Years; and the ſaid latter 
Leaiz, as it apperrs of the Complainants own ſhew- 
ing, was made after a Forteiture of the Redemiſe 
made by this Defendant ro the ſaid C. D. and the 
fame was only made to ſecure the ſubſequent Pay- 
ments of the ſaid Rent or Sum of 45 /. per Annum : 
And this Defendant ſaith, That the ſaid firſt Leaſe 
and the ſaid Redemiſe, being fo as aforeſaid made 
in the Month and Year, Q7c. this Defendant then 
could not prognollicate that the ſaid C. D, would 
become a Bankrupt in, @c. in the Year, @c. 
which was three Years after the maKing of the ſaid 
Teaſe and Redemiſe ; for which Cauſe, ard becauſe 
| it appeareth of the Complainants own ſhewing, 
that the ſ:id Leaſe and Redemile were made for 
the Conſideration of 360 /. and to ſecure to this 
Detendant 45 /. per Ananm for twenty-one Years, 
and were made three Years before the ſaid C. D. 
did become a Pankrupt ; and becauſe the Com- 
plainants by their Bill do ſet forth a good Title 
| both in Law and Equity, to this Defendant, of and 
in the Mefſuages, Lands and Tenements in Que- 
ftion, but do not ſhew nor derive to themſelves 
- any Title at all thereunto, either in Law or Equity, 
| neither by Grant nor Aﬀſigninent from the Com- 
7 | miſſion e19 
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on taking ont Commiſſions. 22x 
miſhoners, or otherwiſe; therefore this Defendant 
doth demur, and abide in Law upon the Inſuffici- 
ency of the ſaid Bill, and doth humbly demand the 
Judgment of this Honourable Court, if he this De- 
fendant ſhall be: compelled to make any Anſwer 
thereunto. And for further Cauſe of Demurrer to 
the ſaid inſufficient Bill, this Defendant ſaith, That 
the Title ſer forth by the Complainants by their 
ſaid Bill to the Leaſes in Queſtion, or to the Lands, 
Tenements or Hereditaments thereby demiſed, is 
no good Title in Law or Equity ; for if it be true, 
that the Commiſſioners upon theſe Statutes of 
Bankrupts, did afſign and appoint the Complain- 
ants to pay and tender unto this Defendant the 
Sum of 360 /. with Intereſt, and in ſuch Manner 
as by the ſaid Bill is ſuggeſted, and aſſign and ap- 
point them to take from this Defendant an Aſſign- 
ment or Conveyance of the Leaſes made to him 
this Defendant of the Lands in the Bill mentioned, 
to the Benefit and Behoof of the Complainants, 
and of the other Creditors of the ſaid C. D. yet 
the ſaid Commiilioners had no Power by any Sta- 
tute or Statutes of Bankrupts, or by their Com- 
million, either to afſign or appoint the Complain- 
ants to pay or tender unto this Detendant any Sum. 
or Sums of Money, or to afſign or appoint this De- 
ſendant to aflign or convey the ſaid Leaſes or 
Lands, Tenements or Hereditaments thereby de- 
miſed, For which Cauſe alſo, and becaule there is 
no Matter of Equity contained jn the faid Bill, bur 
the ſaid Commitltoners do thereby endeavour to a- 
void a plain, honeſt and lawful Contract, made for 
juſt and valuable Conſideration, three Years before 
the ſaid C. D. became a Bankrupt, this Defendant 
doth demur in Law upon the loſufficiency of the 
{aid Bill, and doth humbly demand the Judgment of 
this Honourable Court, jf he this Defendant ſhall 
be compelled to make avy Anſwer thereunto. Abd 
| | Wy 
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2:2 YWeecedents in Engliſh, 8c: 
for Plea in Bar to the faid Bill, this Defendant 


faith, That the ſaid C D. and M. his faid Wife, 


in the Term of, @c. which was in the Year, 7c, 
by one Fine acknowledged and Jlevicd before his 
then Majefty's Juſtices of his Court of Common 
Pleas at Weſtminſter, did grant unto this Defendant 
all and fingular the Meſſuages, Gc. in the ſaid In. 
denture of the Day, @&c. in the ſaid, Oc. Year, 
mentioned by the Names of three Meſſuages or 
Tenements with the Appurtenances in the Town 


of S. and in the Pariſh. of Sr. Mary's; To have 


and to hold to this Defendant, from the Feaſt, Tc. 
then next following, for the Term of twenty-one 
Yerrs and twenty- eight Days then next following, 
and fuliy to be compleat and ended, as by the ſaid 
Fine remainins vpon Record in his Majelty's ſaid 
Court of Common Pleas appeareth : And thereforc 
this Defendant demands the Judzment of this Ho- 


 nourable Court, it againſt the Indenture of the 


faid C. D. under his Hand and Seal, made for the 
Conlideration ci 360 /. confeſſed by the Com- 
plainants to be paid, 'and the ſame Indenture ac- 
knowledged by the Complainants to be made 
three Years bbre the {aid C. D. did become a 


Pankrupt ; and if againtt the ſaid Fine, the faid 


Complainants as Creditors to the ſaid C. D. upon 
a bare Surmiſe that the Commiſſioners on the Sta- 


rates of Bankrupts have appointed them the ſaid 
Complainants to pay 360 /. and this Defendant to 


align or convey his Intereſt to the ſaid Complain- 


ants; the ſaid Complainants ſhall be received to 


complain in this Honourable Court. AH which 


Matters this Defendant is ready to maintain as this _ 


Honourable Court ſhall award, and humbly prays to 


be diſmiſſed forth of the ſame, with his reaſonable 
.Cofts and Charges in this Behalf moſt wrongfully 
luRained, | 
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CHAP. XII. 


Precedents of Declarations, and Plead- 
 angs tranſlated into Engliſh, relating to 
Bankrupts, &c. 


A Declaration upon an Aſſumpſir by an Aſſignee of 
the Cymmiſſioners of Bankrupts, 


London (to wit)" IJ. late of Loudon, Yeoman, 
| * was attached to anſwer to 
B. D. Aſſignee of the Debts of C. D. a Bank- 
rupt, according to the Form of the Statutes of 
Bankrupts made and provided, of a Plea of Treſ- 
paſs upon the Caſe, &c. And whereupon the ſaid 
B. by, @&c. his Attorney complains, That where- 
as within this Kingdom of England there now is, 
and which from the Time of the Memory of Man WI 
| is not to the contrary, it appears there always was 1m 
and hath been ſucha Cuſtom among Merchants and ib 
_ other Perſons carrying on Trade in the way of 
Merchandize, or uſing Commerce within this King- 
dom of England, that has been uſed, obtained and 1444908 
approved, (that is to ſay) That if any Merchant, 4018 
ec. (here ſetting forth the Cuſtom, and a. Bill or +\k188 
Note drawn by the Defendant, whereby he pro- 
miſed to pay to the Bankrupt or order the Sum of 1/180 
One hundred and Fifty Pounds upon the Twen=- [1390 
tieth Day of the then Inſtant Offober) by which WEW't! 
the ſaid T. on the Cuſtom aforeſaid, became and q! 
was chargeable to pay to the ſaid C. D. the aid 
One hundred and Fifty Pounds, according to the 
Tenor of the ſaid Bill, and being ſo chargeable, 
the ſaid T. afterwards, that is to ſay, the Sixth 
Nay of Decemher in the Year aforeſaid, at ow 
aioIge 
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224 Pyecevents of Declarations, 8c. 


aforeſaid, in the Parifh and ward aforeſaid, in Con- 
ſideration thereof, then and there undertook and 
faithfully promiſed the ſaid B. Afignee of the 
Debts of the ſaid C. D. then being, that he the 
faid T. the ſaid One hundred and Fifty Pounds to 
the ſame B. would, well and truly pay and con- 
tent. And alſo whereas the laid T. the ſaid Sixth 
Day of December in the Year aforeſaid, was in- 
debted to the faid B. Aſſignee of the Debts of the 
aforeſaid C. D. in one other Hundred and Fifty 
Pounds of lawful Money of Gredt Britain, for 
Money of the faid C. D. by the ſaid 7. before 
that Time had, borrowed and received; and being 
fo thereof indebted, the ſaid T. afterwards, thar is 
to fay, the {aid Day ard Year laſt aboveſaid, at L. 
| aforeſaid, in the Pariſh and Ward aforeſaid, in Con- 
figeration thereof, undertook and to the ſaid B. 
then and there faithfully promiſed, that he the ſaid 
T. would well and truly pay to the ſaid B. the faid 
\One hundred and Fifty Pounds laſt mentioned. 
And/alſo whereas the faid T. the ſaid Day and 
Year, Cc. at I. aforeſaid, in the Pariſh and Ward 
aforeſaid, accounted with the ſaid C. D. of and 
concerning divers Sums of Money before that 
Time due and owing from the ſaid T. to the ſaid 
'C. D. And upon ſuch Account ſtated he the ſaid 
T. was then and there found to be in Arrear to the 
| Faid C. D. in another One hundred and Fifty 
Pounds of lawful Money of Great Britain ; and 
being ſo found in Arrear, afterwards the ſaid T. 
(that is to ſay) the ſaid Day of, &c. in the 
Year aforcſaid, at L. aforeſaid, in the Pariſh and 
Ward aforeſaid, in Conſideration thereof, under- 
took and to the ſaid B. Aſſignee of the Debts of 
the ſaid C. D. then being, then and there faithfully 
promiſed to pay and ſatisfy to the ſaid B, the faid 
Jaſt mentioned One hundred and F;fty Pounds. 
And alſ» whereas afterwards, that is to fay, hy 
I 4 | pe Il 


relating to Bankrupts, 22x 
faid, @'c. Day and Year, &c. he the ſaid T. was 
indebted to the ſaid B, Aſſignee of the Debts of 
the ſaid C. D. the Bankrupt in Seventy Pounds of 
lawful Money of Great Britain, for, &6c. (certain 
Goods) to the ſaid T. by the ſaid C. D. betore 
that Time ſold and delivered, and being fo in- 
debted, in Conſideration thereof, afterwards, that 
is to ſay, on the ſame Day and Year laſt mention- 
ed, at L. aforeſaid in the Pariſh and Ward. afore- 
ſaid, undertook and then and there faithfully pro- 
miſed the ſaid B. Aſſignee of the Debts of the 
ſaid C, D. the Bankrupt then being, as aforeſaid, 
that he the faid T, the ſaid . Seventy Pounds unto 
the ſame B. would well and truly pay and content: 
Nevertheleſs rhe ſaid 7. not regarding his ſeveral 
Promiſes and Undertakings aforeſaid, but contriving 
and fraudulently intending craftily and ſubtilly ro 
decieve and defraud the ſaid B. in that Behalf, hath 
not paid the ſaid ſeveral Sums of Money, or any 
Part thereof, to the ſaid B. nor him hath in any 
Manner contented, altho*” the ſaid T. was thereto 
_ required by the ſaid B. afterwards, that is to ſay, 
on the Day of, @c. in the Year aboveſaid, and 
often after that Time, at L. aforeſaid, in the Pa= 
riſh and Ward aforeſaid, but the ſaid T. hath hi- 
therto altogether refuſed, and {till doth refuſe to 
pay, or any ways content him for the ſame, to the 
amage of- the ſaid B. Two hundred and nineteen 
Pounds : And therefore he brings this Suit, &c. 


A Plea that the Defendant accounted with 
the Plaintiff afterwards, and paid him 
the Arrears in full Satisfattion. 


| ND the ſaid 7. I. by, &c. his Attorney, 
A comes and defends the Force, Injury and 
Damages, and whatever elle he ought to defend, 
ge” Q vhen 
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aforeſaid, in the Parifh and ward aforeſaid, in Con- 
ſideration thereof, then and there undertook and 
faithfully promiſed the ſaid B. Afignee of the 


Debts of the ſaid C. D. then being, that he the 


faid T. the ſaid One hundred and Fifty Pounds to 
the ſame B. would, well and truly pay and con- 
tent. And alſo whereas the laid T, the ſaid Sixth 
Day of December in the Year aforeſaid, was ins 
debted to the faid B. Aſſignee of the Debts of the 
aforeſaid C. D. in one other Hundred and Fifty 
Pounds of lawful Money of Great Britain, for 
Money of the ſaid C. D. by the ſaid 7. before 
that Time had, borrowed and received; and being 
fo thereof indebted, the faid T. afterwards, that is 
to fay, the ſaid Day ard Year laſt abovelaid, at L. 


aforeſaid, in the Pariſh and Ward aforeſaid, in Con- 
fideration thereof, undertook and to the ſaid B. 


then and there faithfully promiſed, that he the ſaid 
T. would well and truly pay to the ſaid B. the ſaid 


One hundred and Fifty Pounds laſt mentioned. 


And alſo whereas the ſaid T. the ſaid Day and 
Year, Cc. at 7. aforeſaid, in the Pariſh and Ward 
aforeſaid, accounted with the ſaid C. D. of and 
concerning divers Sums of Money before that 
Time due and owing from the fajd T. to the ſaid 
C. D. And upon ſuch Account ſtated he the ſaid 
T. was then and there found to be in Arrear to the 
faid C. D. in another Ore hundred and Fifty 
Pounds of lawful Money of Great Britain ; and 
being ſo found in Arrear, aſterwards the ſaid 7. 
(that is ro ſay) the ſaid Day of, &c. in the 
Year aforcſaid, at L. aforeſaid, in the Pariſh and 
Ward aforeſaid, in Conſideration thereof, under- 
took and to the ſaid B. Aſſignee of the Debts of 
the ſaid C. D. then being, then and there faithfully 
promiſed to pay and ſatisfy to the ſaid B. the faid 
Jaſt mentioned One hundred and F:;fty Pounds. 
And alſo whereas afterwards, that is to ſay, the 

4 ſaid 


_ _ relating to Bankrupts, 223 
faid, &'c. Day and Year, Oc. he the ſaid T. was 
indebted to the ſaid B, Aſſignee of the Debts of 
the ſaid C. D. the Bankrupt in Seventy Pounds of 
lawful Money of Great Britain, for, @6. (certain 
Goods) to the ſaid 7: by the ſaid C. D. before 
that Time fold and delivered, and being fo in- 
debted, in Conſideration thereof, afterwards, that 
is to ſay, on the ſame Day and Year laſt mention- 
ed, at L. aforeſaid in the Pariſh and Ward afore- 
ſaid, undertook and then and there faithfully pro- 
miſed the ſaid B. Aſſignee of the Debts of the 
ſaid C, D. the Bankrupt then being, as zforeſaid, 
that he the ſaid T, the ſaid Seventy Pounds unto 
the ſame B. would well and truly pay and content: 
Nevertheleſs rhe ſaid T. net regarding his ſeveral 
Promiſes and Undertakings aforeſaid, but contriving 
and fraudulently intending craftily and ſubtilly ro 
| qecieve and defraud the ſaid B. in that Behalf, hath 
| not paid the ſaid ſeveral Sums of Money, or any 
| Part thereof, to the ſaid B. nor him hath in any 
Manner contented, altho* the ſaid T. was thereto 
required by the ſaid B. afterwards, that is to fay, 
on the Day of, @c. in the Year aboveſaid, and 
often after that Time, at CL. aforeſaid, in the Pas 
riſh and Ward aforeſaid, but the ſaid T. hath hi- 
therto altogether refuſed, and {till doth refuſe to 
pay, or any ways content him for the ſame, to the 

amage of the faid B. Two hundred and nineteen 
Pounds : And therefore he brings this Suit, &c. 


A Plea that the Defendant accounted with 
the Plaintiff afterwards, and paid hin 
the Arrears in full Satisfaction. 


A ND the faid T. JD. by, &c. his Attorney, 
Ak comes and defends the Force, Injury and 
Damages, and wharever elſe he ought to defend, 
bs Q when 
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when and where -rhe Court will conſider thereof ; 
and faith that the faid B, ought not to have or 
maintain his ſaid Action againſt him, becauſe he 
faith that after the Time of making the ſaid ſeveral 
Promiſes and Undertakings in the ſaid Declaration 
abovementioned, and before the Day of ſuing our 
the Original Writ of the ſaid B. (that is to ſay) on 
the Day of, ec. in the Year aforeſaid, at I. afore- 
ſaid, in the Pariſh and Ward aforeſaid, he the faid 
T. and the faid B. accounted together of and for 
all Sums of Money by him the faid T. to the ſaid 
B. before that Time due, and upon that Account 
the faid 7: was fouttd in Arrear to the ſaid B. in 
Sixty Pounds ten Shillings and five Fence, and no 
more, which ſaid Sixty Pounds ten Shillings and 
five Pence, he the ſaid B. then and there had, re- 
ceived and accepted in full Satisfaction and Dif- 
charge of all Sums of Money in the ſame Pro- 
miles and Undertakings aforeſaid mentioned and 
contained : And this he is ready to verify : Where- 
fore he prays Judgment, if the ſaid B. ought to 
have or maintain his faid Aion thereof againl! 
him, &c. ES 
Ts Wil. Hal. 


'A Replication that the Defendant had not 
accounted with the Plaintiff. 


ND the faid B. faith, that he, notwithſtand- 

| Ing any Thing by the faid T. above in Plead- 

ivg alledged, ought not to be precluded from ha- 
ving his ſaid Action againſt him the ſaid T. becauſe 
be ſaith, that at any Time after making the ſevera) 
Promiſes and Undertakings mentioned in the faid 
Declaration, and before the Day of iſſuing out the 
{aid Original Writ of him the ſaid B. he the faid 
'T. hath not accounted with the ſaid B. of A” 

- a 
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all Sums of Money by the faid 7: to the ſaid B. 
before that Time due, or any Part thereof, in ſuch 
Manner and Form as the ſaid 7. hath above al- 
ledged in his Plea ; and this he prays may be in- 
quired of by the Country. 
Ed. Lutwyche. 


There was an Exception taken to the Declara- 
tion in this Caſe, viz. that all the Proceedings of 


the Commiſſioners of Bankrupts were omitted, 


which ought to have been fet forth at large : But. 


_ this Exception was not allowed, becauſe ſeveral 


Precedents are as the Declaration is here; and 


| Judgment by the whole Court was given for the. 


Plaintift. See 1 Lutw, Rep. 274 and 277, 


A Declaration in C.B. by 4ſſianees upon 


an Emiſlet, for Goods bought of the 
Bankrupt by the Defendant, with Res 
citai of the Proceedings at Leneth. 


Loudon, Al. A R. late of &c. in the County of 

* M. Cheelemonger, was ſummoned 
to anſwer to E. C. and F.T. of a Plea that he ren- 
der to the ſaid E. and F. Thirty-five Pounds, 
which he owes to, and unjuſtly detains from them ; 


and whereupon the faid E. and F. by, &c. their 
Attorney complain, That whereas the ſaid 4. the 


Day, &c. in the Year, @c. at Loadou in the Pariſh 
of the Bleſſed Mary of the Arches in the Ward of, 
@c. did buy of one C. D. of I. Grocer, one 
Tub of white Sugar for 10/7. two Tubs of Smirua 
Raiſins for, &c. (reciting the ſeveral Parcels and 
Sums) to be paid to the ſaid C, D. (that is to ſay) 


when he was thereto required, which ſaid ſeveral 


Sums amount in the whole to Thirty-five Pounds : 
And whereas the ſaid C. D, the Day of, &c. in 


Q 2 the 


g : 
4 
7 
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the Yeat, &c. was indebted to the ſaid E. C. and 
F. T. and, alſo to R.T. M. 1. &c. and ſeveral 
other Perſons, Creditors of the ſaid C. D. in divers 
Sums of Money, in the whole amounting to Fif- 


teen hundred Pounds of lawful Money of Great 
Britain, and he the ſaid C. D. being ſo indebted, 


and the ſaid Thirty-five Pounds being no wiſe paid 
or ſatisfied to the ſaid C. D. by the ſaid A. the ſaid 
C. D. afterwards, that is to fay, (ſuch a Day and 
Year) at L. in the Pariſh and Ward aforeſaid, (the 
faid E.C. F. T. and other the Creditors of the 

faid C. D. not being fatished their Debts aforeſaid) 
did begin to keep his Houſe, with Intent to defraud 
his ſaid Creditors of their juſt Debts, due to them 


from him the faid C. D. and thereupon the ſame 
Pay and Year aforeſaid, at L. in the Pariſh and 
| Ward aforeſaid, he manifeſtly became a Bankrupt ; 


which {aid C, D. at the Time of his ſo as aforeſaid 
becoming Bankrupt, then, and for many Years be- 


fore that, in the ſame Pariſh and Ward aforeſaid, 


did feek his Trade of Living by way of Buying 


| and Selling. And whereas afterwards, the Day 


and Year, &c. at Wiftminſter in the County of M. 
aforeſaid, on the Petition of the ſaid F.T. E.C 
and N.S. and other the Creditors of the faid 


C. D. to Peter Lord King, Lord High Chancellor 


_ of Great Britain, exhibited for their Relief or Re- 
medy againſt the ſaid C. D. then being a Bank- 


Tupt, in this Behalf to be had, (the ſaid F.T. F.C, 
and N.S, and the reſt 04 the Creditors of the 


faid C. D. their Debts aforeſaid then being in no 
wile ſatisfied) a certain Commiſſion of the Lord the 
King on the Statutes made and provided apainll 
Bankrupts, under the Great Seal of Great Britain 


ſealed, and here in Court ſhewn, bearing Date at 
IVeſtminſter aforeſaid, the ſaid Day, &c. and Year, 
&c. to T.F. Eſq; G. H. Eſq; J. K. L. M. and 
N. 0. was directed, by which ſaid Commiſſion the 


ſaid 
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faid Lord the King, gave full Power and Authority, 
| to the ſaid Commiſſioners, four or three of them, 
whereof the ſaid T. F. or G. H. to be one, ac- 
cording to the ſevera] Statutes in ſuch Caſe made 
| and provided, and in the ſaid Commiſſion men- 
tioned, not only concerning the ſaid Bankrupt's 
Body, Lands and Tenements, Freehold and Cuſto- 
mary, Goods, Debts and other Things whatſoever, 
but alſo concerning all other Perfons who by Con- 


cealment, Claim, or otherwife ſhould or did offend 


touching the ſaid Premifſes, or any Part thereof, 

contrary to the Intent and Meaning of the (aid 
Statutes, or any of them, to do and execute all 
and every Thing and Things whatſoever, accord- 
ing to the ſaid Statures and every of them, as well 
for and towards Payment and Satisfaction of the 


faid Creditors, as towards and for all other Intents. 


and Purpoles, according to the Ordinances and Pro- 
viſions of the ſame Statutes ; ard by which ſaid 
Commiſſion the ſaid Lord the King gave it in Charge 
to the {aid Commiſſioners, four or three of them, 
whereof the ſaid T. F. or G. H. to be one, to 
proceed. to the Execution ard Accompliſhment of 
the ſaid Commiſſion, according to the true Intent 
and Meaning of the ſaid ſeveral Statutes and every 
of them, with all Diligence and Effect, and accord- 
ing to the Special Truſt of the ſaid Lord the King in 
them repoſed, as by the ſame Commiſſion more 
fully appears. By Virtue of which faid Commit- 
ſion, and by Force of the Statutes aforeſaid, the 
faid G. H. L. 1M. and N. O. for the better Relief 
of the Creditors aforeſaid, on mature Deliberation 
thereof had, afterwards, that is to ſay, the Day, 
ec. at L. in the Pariſh and Ward aforeſaid, by a 
certain Indenture of Aſſgnment made between 
them the ſaid G. L, and IN. of the one Part, and 
the ſaid E. F. and R. of the other Part, which 
other Part ſealed with the Seals of them, G. L. 
QQ 3 and 
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_ and XN. the ſaid E. F. and R. ſhew here in Court, | 


the Date whereof is the ſame Day and Year laſt 
mentioned ; reciting that it having pleaſed the 


King's Majeſty, by his Commiſſion under the Great 


Seal of Great Britain, bearing Date, &c. directed 
to the ſaid 7. F. G. H. J. K. L.M. and N.O. 
giving full Power and Authority to them, or any 
four or three of them, whereof the ſaid T. F. or 
G. H. to be one, for the Execution of the Statutes 
and Ordinances againſt Bankrupts, one whereof 
was made in the Pariizament begun and holden ar 
Weſtminſter aforeſaid, the Day and Year, Oc. in- 
tituled, 4n AT for the better Relief of Creditors 
againſt ſuch as become Bankrwupts, &c. upon the 
Body, Lands, Goods and Debts of the ſaid C. D. 
who is become a Bankrupt, to the Intent that as 


well the ſaid Creditors of the ſaid C_ D. ſhould 


have a ratable and proportionable Satisfa&tion for 


| their Debts ſo far as the Eſtate of the ſaid C. D. 
would extend, as alſo for al} other Matters, Intents 


ard Purpoſes, according to the Ordinances and Pro- 


viſions of the ſaid Statutes, and every of them, as 


by the ſaid Commiſſion and the Petition to the ſame 
annexed may appear; the ſaid Commiſſioners in the 
due Execution of their Offices, proceeded in the 
ſame, according to Equity and the Purport of the 
faid Statutes and Commiſſion, and for that they 
found by the Examination of the faid C. D. and 
others, that about ſuch a Day and Year the ſaid 


'C. D. did keep himſelf ſecret in his Houſe in, @c. 


Street, London, and refuſed to ſpeak with his Cre- 


 ditors, or to go out of Doors, by Means whereof 
he kept himſelf from the Suits and Arreſts of his 


Creditors, and delayed and hindered them in the i 
Recovery of their Debts, and fo did bring himſelf i 
within the Compaſs of the Statutes of Bankrupts, 
and was at that Time poſlefled, in his own Right, 
of divers Goods, Merchandizes, Utenſils and ons 
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of Money, and had divers Debts then due to him» 
of a conſiderable Value, &c. the Particulars of 
which ſaid Goods, Merchandizes and Debts are 
ſpecified and contained in an indented Schedule to 
the ſaid Indenture annexed, the ſame Commiſſio- 
ners for and in Conſideration of, @c. Pounds of 
lawful Money of Great Britain, paid by the ſaid 
E.'F. and R. as in the ſaid Indenture is mentioned, 
and of the Covenant on the Part and Behalf of 
them the ſaid E, F. and R. did as much as they 
lawfully might, grant, bargain, ſe/ and ſet over, 
and by the ſame Indenture have bargained, ſold, 
aſſigned and ſet over unte the ſame E. F. and R. 
and their Aſſhgns, all and ſingular the ſaid Goods, 
Wares, Merchandizes, Utenſils, Debts and Sums of 
Money, and every Part and Parcel thereof, which 
they might lawfully fell, and which were con- 
tained in the faid Schedule annexed to the ſaid In- 
denture, To have and to hold all the ſaid Goods, 
Wares, Merchandizes, Debts, Sums of Money, and 
all and ſingular the ſaid bargained, ſold and aſſigned 
Premiſles, and every Part and Parcel thereof, to the 
ſaid E. F. and R. their Executors, Adminiſtra- 
tors and Afſſigns for ever, And the ſaid E. F.and 
R. for themſelves, their Executors, Adminiſtrators 
and Aſſigns, and for every of them, did covenant, 
_ promiſe, grant and agree to and with the ſaid G. FH. 
_ L.M. and N. O. and to and with every and either 
ot them, and every of their Executors and Aſſigns, 
by the ſame Indenture, that they the ſaid E. F. 
and R, their Executors and Aſſigns, and every of 
them, with all convenient Speed would Sue, Ar- 
| reſt, Implead, and uſe their and every of their beſt 
| Means and Endeavours, by the Laws of this King- 
_ dom, or other lawful Means, to recover, get in 
and receive from the Perſons in the ſaid Indenture 

and Schedule aforeſaid to the ſame Indenture an- 


nexed mentioned, their Heirs, Executors, or of 
| Q 4 eithes 
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either of them, the ſaid Goods, Wares, Merchan+ 
dizes, Utenſils, Debts and Sums of Money, or the 
true Value thereof ; and that the ſaid E. F. and 
R. their Heirs, Executors, Adminiſtrators or Aſ- 
ſigns, or either or any of them, at any Time af- 
ter the Date of the Indenture aforeſaid, would not 
acquit, releaſe or diſcharge, or cauſe or procure to 
be hereafter acquitted, releaſed or diſcharged, the 
ſaid Perſons in the aforeſaid Indenture, or the in- 
dented Schedule to the ſaid Indenture annexed 
mentioned, their Heirs, Executors, Adminiſtrators 
or Aſſigns, or any of them, of and from the ſaid 
Goods, Wares, Merchandizes, juſt Debts, Sums of 
| Money, or of or irom any Part or Parcel of them, 
but only {uch thereof as they ſhould be accountable 
for to the ſaid Commiſſioners, &c. And the ſzme 
E. F. and R. for themſelves, their Executors, Ad- 
miniſtrators and Aſſigns, and for every cf them, 
covenanted, granted, &*c. that upon the Recovery 
and receiving of the ſaid Goods, &c. and Sums of 
Money, or any Part thereof, the ſaid E. F. and R, 
their Executors, Adminiſtrators or Aſſigns from 
Time to Time and at all Times, within ten Days 
after any Requeſt to them made by the ſaid Com- 
miſſioners, or any three of them, would render 
a juſt and true Account of all ſuch Sum and Sums 
of Money, as they or either of them ſhould receive 
for any of the ſaid Wares ſold, for Debts paid, oc 
for or upon any Compoſition concerning the ſame, 
to the ſaid Commiſſioners, or any Perſon or Perſons 
that they in Writing ſhould name and appoint, be- 
ing Creditors of the ſaid C. D. who according to 
the Statutes aforeſaid contributed to the Charge of 
the ſaid Commiſſion ; and upon fo accounting, that 
the {aid E. F. and R. their Executors, Adminiſtra- 
tors or Aſſigns, or ſome of them, immediately on 
any ſuch Account, would pay and deliver, or cauſe 
$0 be paid and delivered to the ſaid Commiſſioners, 
in 
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in ſuch Manner and Form, or to ſuch Perſons as 
they the ſaid Commiſſioners ſhould name and ap- 
point, according to the ſaid Statutes, or any of 
them, and the ſaid Commillion, all ſuch Sum and 
Sums of Money which they ſhould receive as afore- 
faid ; excepting and reſerving to the ſame E. F. and 
R. all reaſonab'e Sums that ſhould be disburſed or 
expended for and towards the recovering and re- 
ceiving of the ſaid Goods, Wares, Merchandize, 
Debts and Sums of Money as is aforeſaid, as by the 
ſame Indenture, among other Things, it more fully 
appears, And the faid E.F. and R. in fact fay 
and aver, that the Debt of Thirty-five Pounds, ia 
the {aid Schedule to the ſaid Indenture annexed 
mentioned, and amongſt others to the ſame E. F. 
and R. by the Commiſſioners aforeſaid aſſigned, and 
the ſaid Debt of Thirty-five Pounds above ſpecified 
to be due, is one and the ſame Debt, and no. other 
nor divers Debts; and the ſame is as well tor the 
Uſe of the ſaid E. F. and R. as for the Uſe of the 
xeft of the Creditors of the ſaid C. D. whereby and 
by Force of the Statutes aforeſaid, an Aion hath ac- 
crued to the ſaid E. F. and R. to require and have of 
the aforeſaid 4. the faid Thirty-hve Pounds ; ne- 
vertheleſs the ſaid 4. tho' often thereunto required, 
the ſaid Thirty-five Pounds to the ſame E. F. and 
R. hath not paid, @'c. to the Damage of them the 
faid E. F. and R. ninety Pounds: And therefore 
they bring this Suit, &c. 


Note ; This Precedent in our Books, I have 
done into Engliſh with the whole Proceedings ; as 
_ the AF of Bankruptcy, the Petition, the Commiſ- 
fon of Bankrupt, A4{jignment of the Commilſo- 
ners, the Covenant of the Aﬀignees to get in the 
Debts, and to Account, &c. with the Jverment of 
the Debr whereon the Declaration is grounded ; all 
which are proper to be thus inſerted, in order to 

| any 
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any particular Uſe thereof when the ſams may be 
neceſlary. 


A Declaration in Account, by Aſſignees 
againſt the Defendant as Bailiff of the 
Bankrupt. 


London, if B D. and F.C. Aſgnees of the Debts 


* of C. D. a Bankrupt, complain of 


TY. T. being in the Cuſtody of the Marſhal of the 
Marſhalſea of our Sovercign Lord the King, before 
the King himſelf, of a Plea, that he render to them 
a reaſonable Account, for the Time of his being 
_ Bailiff to the ſaid C. D. in L. for that whereas rhe 
aid HJ. T. was the Bailiff of him C. D. in L. that 


is to ſay, in the Pariſh of the Bleſſed Mary of the 


Arches in the Ward of Cheap, London, from the 


Day of &«c. in the Year, @c. until the Day of, 
ec. then next following, and during all that Time, 
having there the Care and Management of divers 
Goods and Chattels of the ſaid C. D. (that is 

ſay) of three Tubs of white Sugar, valued at, @c. 
(here reciting the Particulars) to merchandize and 
make Profit thereof for the ſaid C. D. and to render 
a reaſonable Account thereof to the faid C. when 
he ſhould be thereunto required. And whereas the 
faid C. D. afterwards, and before the ſaid JJ. T. 
had fuily accounted with the ſaid C. of and con- 
cerning the Goods and Chatte!s aforeſaid, (ſuch a 
Day and Year) at L, aforeſaid, in the Pariſh and 
Ward aforeſaid, the ſame C. then and for many 
Years laſt paſt, being a Merchant and petting bis 


Living in way of Merchandize, and then at that 


Time being indebted to the faid B, and E. and di- 


vers other Perſons in ſeveral Sums of Money, ex-_ 


ceeding the Sum of One thouſand Pounds, (the 
Debt or Demand of him the (aid C, from the ſaid 
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IP. T. not being paid or ſatisfied) manifeſtly became 
a Bankrupt. And whereas alſo afterwards, that is 
to ſay, the Day and Year, @c. (ſetting forth a Pe- 
tition to the Lord Chancellor for a Commiſſion, the 
Commiſſion granted and ſhewn in Court, C. D. de- 
clared a Bankrupt, an Aſſignment by the Commiſ- 
ſioners to the Plaintiffs by Indenture in Cour: ſhew- 
ed, and Notice of theſe Proceedings to the Defen- 
dant) by Virtue of which ſaid Grant and Aſſign- 
ment of the ſaid Commiſſoners, and by Force of 
the Statutes aforeſaid againſt Bankrupts in ſuch 
Caſe made and provided, an Aion accrued to the 
faid B. D. and E. to require and have a reaſonable 
Account of the ſaid I. T. of the Goods and Chat- 
'tels aforeſaid, whereof he the ſaid JY. was Bailiff, 
as aforeſaid: Nevertheleſs the ſaid 777. tho' often 
_ requeſted thereto, his reaſonable Account of the. 
| ſaid Goods and Chattels, to the ſaid B. D. and 
E, C. or either of them, hath not yet rendered, 
but the ſame to render to them hath hitherto re- 
 ſuſed, and ſtil] doth refuſe ſo to do ; whereupon the 
_ faid B. and E. ſay that they are the worſe, and bave 
Damage, to the Value of 1500 /. And therefore 
they bring their Suit, @<c. 


The Defendant pleads, that he never was Bailift 
to the ſaid C. D. of the ſeveral Goods, Ofc. or any 
Part thereof, to render an Account thereof to the 
faid C. D. in Manner and Form as the ſaid B. and 

C. above have complained againſt him, &c. 


Pe 
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A Declaration in Debt, in B. R. by an Aſ- 


ſignece of the Commiſſioners, on a Bund 
made to the Bankrupt, and where he 
Joined in the Aſſizument. 


London, I. B C. complains of R. M. otherwiſe 

_ #*+ called R. 4. of the Pariſh of, ec. 
in the County of Middleſex, Draper, being in the 
Cuſtody of the Marſhal of the Marjhalfea of our So- 
vereign Lord the King, being before the King him- 
ſelf, of a Plea that he render to him Fifty Pounds of 
lawful Money of Great Britain, which he owes 
to, and unjuſtly detains from him ; foraſmuch as 
whereas the {aid R. 14. on the Day, &c. in the 
Tenth Year of the Reign of his preſent Majeſty 
King George the Second of Great Britain, &c. at 
L. aforeſaid, that is to ſay, in the Pariſh of the 
Bleſſed Mary of the Arches, in the Ward, &c. by 
his certain Writing obligatory, commonly called a 


Bond, ſealed with the Seal of the ſaid R. and now 


ſhewn here to the Court of the ſaid Lord the. 


| King, (the Date whereof is the ſame Day and Year 
abovementioned) acknowledged himſelf to be held 


and firmly bound unto one C. D. late of Londen, 


| Grocer, in Fifty Pounds, to be paid to the ſaid C. 


whenever he ſhould be thereto required: And 
whereas ailo the ſaid C. D. afterward, that is to 
ſay, the Day and Year, Qc. ar L. aforeſaid in the. 
Pariſh and Ward aforeſai.l, was indebted to the ſaid 
B. C. and other Creditors of him the ſaid C. in 


- divers Sums ct Money, amounting in the whole to 


Nine hundred and Sixty Pounds, ard he the {aid 
C. being ſo indebted to the ſaid B. and the faid 
other his Creditors, and the ſaid Fifty Pounds in the 
Hands of the faid R-as aforeſaid not being paid, 
the ſaid C. the ſaid Day, &c. in the Year, &©c. 


above- 
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gboveſaid, at IL. aforeſaid, from his Manſion-Houſe 
did depart, with an Intent to defraud bis faid Cre- 
ditors of their true and juſt Debts to them from 
him due, by which Means his Creditors were de- 
layed in the obtaining of their juſt and true Debts ; 


and thereupon the ſaid C, D. the ſame Day, &c. 


in the ſaid Year, @c. at London aforeſaid mani- 
feſtly became a Bankrupt, and then as alſo for ma- 
ny Years before that did ſeek his Trade of Living 
by Buying and Selling, at L. in the Pariſh and 
Ward aforeſaid. And whereas alſo the Day ot, 
Oc. in the Year, &c. at Weſtminſter in the Coun- 
ty of M. on the Petition of the ſaid B. and ſome 
other Creditors of the ſaid C. as well for themſelves 
as all other the Creditors of him C. then exhibited 
to the Right Honourable, &c. Lord High Chan- 
cellor of Great Britain, for their Remedy againſt 
the ſaid C. D. then being a Bankrupt, in that Be- 
half to be had, (the ſaid B. and other Creditors of 
the ſaid C, not being paid or ſatisfied their ſaid 
Debts) a certain Commiſſion of the Lord the King, 
upon the Statutes made and provided again{t Bank- 
rupts under the Great Seal of /7reat Britain ſealed, 
and here in Court ſhewn, bearing Date, &c. to 
E. F. Eſq; G. H. Eſq; FJ. K. L.M. and N.O. 
Gentlemen, was direfted, by which ſaid Commiſ(- 
fion, the ſaid Lord the King gave full Power ard 
Authority to the ſaid Commiſſioners, four or three 
of them, whereof the ſaid E. or G. to be one, ac- 
cording to the ſeveral Statutes of Bankrupts, and 
every of them, in ſuch Caſe made and provided, 
in the ſaid Commiſſion mentioned, not only of and 
concerning the ſaid Bankrupt's Body, I ands Free- 
hold and Copyhold, Goods, Debts and other 
Things, but alſo of and concerning all other Per- 
ſons, who by Concealment, Claim or otherwiſe did 
or ſhould offend touching the Premifles, or any 
Part thereof, contrary to the Intent aud Mearing 
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of the ſame Statutes or any of them; and to do 
and execute, according to the ſaid Statutes and eve- 
ry of them, all and fivgular Thing and Things, as 
well for and towards Satisfaction and Payment of 
the ſaid Creditors, as for and towards all Intents 
and Purpoſes, according to the Ordinances and Pro- 
viſions of the Statutes aforeſaid ; by the ſame Com- 
miſſion willing and commanding the ſaid Commiſ- 
ſioners, four or three of them, whereof the aid 
E. F. or G. H. to be one, to proceed to the Exe- 
cution and Accompliſhment of the ſaid Commil- 
lion, according to the true Intent and Meaning of 
the ſaid ſeveral Statutes and every of them, with 


Diligence and Effe&, and according to the Special 


Truft of the Lord the King in them repoſed, as by 
the ſaid Commiſſion more fully appears : By Vir- 
tue of which Commiſſion, and by Force of the 
Statutes aforeſaid, the ſaid E. F. 7. K. and LI. M, 
three of the Commiſlioners aforeſaid, and the ſaid 
C. D. for the better Remedy of the ſaid B. C. and 
for other good Cauſes them thereunto ſpecially 
moving, after mature Deliberation thereof had 
and taken, that is to ſay, on the Day of, &c. in 
the Year, @e. by a certain [ndenture in Writing, 
ſealed with the Seals of them the ſaid E. F. F. K. 
and L. M. by and with the Conſent of the Credi- 
tors of the ſaid C. D. who were the Proſecutors of 
the ſaid Commiſſion, and alſo by and with the Al- 
ſent of the ſaid C. D. the Bankrupt, and in Execu- 
tion of that Commiſſion, they afſligned and ſet over 


_ ro the ſaid B. C. among other Things the ſaid Debt 


of Fifty Pounds due to the ſaid C. D. from him the 
ſaid R. M. in Form afprelaid, To have, hold, ask, 
demand, ſue for, recover and receive the Debt 
aforeſaid, and every Part and Parcel thereof, to the 
{aid B. C. his Executors, Adminiſtrators and Aſ- 
ſigns, as his and their proper Goods, and to his 
own proper Uſe and Benefit for ever, without any 

2 Account 
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Account to be given by the ſaid B. C. bis Execu- 
tors, or Aſſigns to any Perſon or Perſons whatſoever; 
whereby, and by Force. of the Statutes aforeſaid, 
an Action hath accrued to the ſaid B. C. to demand 
and have of the atoreſaid R. M. the ſaid fifty 
Pounds ; nevertheleſs the ſaid R. M. though often 
thereto required, hath not paid the ſaid Fifty 
Pounds to the faid B, but the fame hath hitherto 
refuſed, &c. to the Damage of the ſaid B, Thirty 
Pounds : And thercſore he brings this Suit, Wc. 


A Declaration by Afgnees, upon an Inde- 
bitatus Aſlumpſit, ard Quantum vale- 


| bant 7o them, for Goods fold by the Banks 
rupt. 


Somerſet, iſ T F. Merchant, DY N. S. Mercer, 
Aſſignees of the Debts of C. D. 

a Bankrupt, according to the Form of the Statutes 
made concerning Bankrupts, complain of E. I. 
\ being in the Cuſtody of the Marthal, &c. for that, 
(that is to ſay) That whereas the faid E.IJ/. the 
Day, &c. in the Year of the Reign, @c. at B. in 
the County aforeſaid, was indebted to the (aid 
T. F. and N.S. as the Aſſignees of the Debts of 
the ſaid C. D. the Bankrupt, in One hundred 
Pounds of lawful Money of Great Britain, for di- 
vers Goods, Wares and Merchandizes of the ſaid 
C. D. by him the ſaid C. to the ſaid E. H. before 
that Time ſold anddelivered and being ſo indebted ; 
the ſaid E. afterwards, that is to ſay, the ſame 
Day and Year aboveſaid, at B. aforeſaid in the 
County aforeſaid, in Confideration thereof under- 
took, and then and there faithfully promiſed the 
ſaid T. F. and N. S. that he the ſaid E. the faid 
One hundred Pounds to the ſaid T. and N. when 
thereunto required, would well and truly pay and 
content : 
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content: And alſo whereas the ſaid E. I. after- 
wards, that is to fay, on the ſame Day and Year 
ec. at B. aforeſaid, in Conſideration that the {aid 
C. D. at , the ſpecial Inſtance and Requeſt of the 
faid E. H/. before that I ime ſold and delivered to 
the ſaid E.IV. for his own proper Ule, divers other 
Goods, Wares and Merchandizes, for ſo much Mo- 
ney as the ſame Wares and Merchandizes ſhould be 
reaſonably worth, and which the ſaid E. IJ. had 
not paid to the ſaid C, D. he the ſaid E. IJ/. then 
and there undertovk and faithfully promiſed the 
ſaid T. EF. and N.S. Aſſignees of the ſaid C, D. 
then being, that he the laid E. TY. would well and 
truly pay and content to the faid T, F. and N.S. 
ſo much Money as ſuch Goods, Wares and Mer- 


*chandizes ſo fold and delivered to him the faid-E. 


were reaſonably worth, as aforeſaid, at the Time of 
the Sale and Delivery thereof, whenever after he 
ſhould be thereunto required. And the ſaid T. F. 
and NN.S. in fad ſay, that the ſaid Goods, Wares 
and Merchandizes laſt mentioned, were at the Time 
of the Sale and Delivery thereof, reaſonably worth 
a further Sum of One hundred Pounds of like law-_ 
ful Money : Nevertheleſs the ſaid E. HJ. his ſeveral 
Promiſes and UndertaKings aforeſaid no wiſe regard- 
ng, but contriving 2nd fraudulently intending craf- 
tily and ſubtilly to deceive and detraud them the 
faid T. F. and N.S. the ſaid ſeveral Sums of Mo- 
ney, or any Part thereof, hath not paid to the ſaid 


T. F. and N.S. or either of them, or in any Man- 


ner contented them for the ſame; although the ſaid 
E.IW. was thereto required by the faid T. F. and 
N.S. aiterwards, that is to ſav, on the Day, &@*c: 


' in the Year, @c. aforeſaid, and often after that 


Time, at B. aforeſaid, but to pay the ſame to 
them, or either of them, hicherto hath utte;ly re- 
fuſed, and ſtill doth refuſes, &c. Whereupon the 
ſaid T7, F. and NN, S. fay, they are injured and da- 

maged 


_ relating to Bankrupts. 2at 


tnaged to the Value of Two hundred Pounds: And | 


therefore they bring this Suit, &c, 


4 Declaration in an Attion bronght by an 


Altignee for Money received by the De- 
fendant from the Bankrupt, after bis 
Bankruptcy. 


London, fl. M. T. late of I. Goldſmith, was at- 

4s tached to anſwer to T7: F, Mer- 
chant, Aſſignee of the Debts of C. D. being a Bank- 
rupt, according to the Form of the Statutes againſt 
Bankrupts made and provided, of a Plea of Treſ- 
piſs upon the Caſe, &c. And whereupon the faid 
T. F. by, &c. his Attorney complains, That where- 
as the ſaid M. lately, that is to ſay, the Day of, 
bc. in the Year of the Reign, @c. was indebted 
to the ſaid T. F. then being Aſfignee of the Debts 
of the ſaid C. D. a Bankrupt as aforeſaid, in forty- 
ſix Pounds of lawful Money of Great Britain, fot 
Money by the ſame M. received of the ſaid C. D. to 


the Uſe of him the ſaid T. F. as ſuch Aﬀgnee of 


the Debts of the ſaid C, D. before that Time, and 
after the ſaid C. D. became a Bankrupt ; and being 
ſ> indeBred the ſaid M. the ſame Day and Year art 
L, aforeſaid, in the Pariſh of the Bleſſed Mary of the 
Arches in the Ward of Cheap, in Conſideration 
| thereof underrook, and to the ſaid T, F then and 
| there faithfully promiſed, that he the ſaid 7. the 


 faid forty-fix Pounds to the ſame T. F. would well 
and truly pay and conteht : Nevertheleſs the ſaid _ 


M. not at all regarding his Promiſe and Underta- 
king aforeſaid, but contriving and fraudulently in- 
tending the faid T. F. in this Behalf, craftily and 


ſubrilly to deceive and defraud, rhe ſame forty-fix 


Pounds, or any Part thereof, to the ſaid T. F. hath 


| Rot paid, or any wiſe for the ſame contented, (at 
T R though 
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| though often required fo to do) but hath hitherto 
| - altogether refuſed, and ſtill doth refuſe to pay, or 
i content him for the ſame, to the Damage of the 
q'\ faid T. F. fifty-{ix Pounds: And therefore he brings 
i bl SUR, Se. 

[ See the Caſe of Bourne and Dodſon, in Barnar- 
diſton's Rep. 207. 


i A Declaration in a Special Aion of the 
i | Cafe, by a Creditor againſt the Aſſignees, 
if for his Dioudend. 


wil - © London, Nl. N, IP. complains'of B. D. and E.C, 
3 * * being in the Cuſtody of the Mar- 
'f | ſhal of the Marſhaljſea ct our Sovereign Lord the 
| King, before the King himſelf; for that whereas 
| one C. D. late of, &c. Grocer, on the Day of, &+c.- 
by | in the Year, ©c. at L. aforeſaid, that is to ſay, in 
18 the Pariſh of the bleſſed Mary of the Arches in 
| | the Ward of Cheap, was indebted to the ſaid N.. 
F in One hundred and fifty-nine Pounds of lawful 
El Money of Great Britaia, for Monies by the ſaid 
if C. D. of the fame N. H/. betore that Time bor- 


3d rowed, had and received: And alſo whereas the 
b | ſaid C. D. the ſaid Day and Year at L. aforeſaid 
| fn the Pariſh and Ward aforeſaid, was likewiſe in- 
is debted to the faid B. D. E.C. and one R. T7. 
Merchant, and divers other Perſons, Creditors of 
| the ſaid C, D. in feveral other Sums of like lawful 
Ki Money of Great Britain, amounting in the whole 
if to Seven hundred Pounds, and above; and the 
| | faid C. D. being fo indebted, the fame C. after- 
| wards, that is to ſay, the ſame Day and Year at L. 
[| aforeſaid in the Pariſh and Ward aforeſaid, mani- 
|| feſtly became a Bankrupt, within the Statutes of 
| this Kingdom made and provided againſt Bankrupts; 
which ſaid C. D. at the ſaid Time of his becoming 
© a 
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2 Bankrupt, and for the Space of four Years then 
laſt paſt, and more, did ſeek his Trade of Living 
by Buying and Selling, in the Art or Trade of a 
Grocer aforeſaid, And alſo whereas afterwards, 
thar is to lay, ſuch a Day and Year, at Weſtminſter 
in the County of M, on the Petition of the ſaid 
B. D. and R, T. &c. (and fo {et forth a Petition 
to the Lord Chancellor for a Commilſion, and a 
Commiſſion granted, the ſaid C. D. found a Bank- 
rupt, and an Aſﬀignment of his Eſtate made to the 
Defendants for the Uſe of the Creditors of C. D.) 
| And alſo whereas the ſaid N. JH. afterwards, that. 
is to ſay, the Day and Year, @&c. at L. aforeſaig, 
in the Pariſh and Ward aforeſaid, at the ſpecial In- 
ſtance and Requeſt of the ſaid B. D. and E.C. 
paid, @c. Pounds of lawful Money of Great Bri- 
:a:u to them the ſaid B. D. and E, C. for his Con- 
tribution for his ſaid Debt, by the ſaid C. D. fo as 
aforeſaid due and owing, and the ſaid B. D. and 
E. C. .in Conſideration thereof undertook, and to 
the ſaid IV. IF. then and there faichfully promiſed 
to pay to the ſame NV. }. ſuch Sum of Money as 
the Proportion of him the ſaid NN. for his Debt a- 
toreſaid, out of the Eſtate of the faid C. D. to 
them as aforeſaid aſſigned, upon a Diviſion thereof 
made between his Creditors, amounted unto ; and 
the ſame IN. IJ. in fact ſaith, that the Proportion 
of him MV. for his ſaid Debt, of the Eitate of the 
faid C. D. upon the Diviſion thereof made between 
his aid Creditors, amounted to Eighty Pounds of 
lawful Money of Great Britain. And allo whereas 
| the ſaid B. D. and E.C. afterwards, that is to ſay, 
| on ſuch a Day and Year, &&c. at L. aforeſaid in_ 
| the Pariſh and Ward aforeſaid were indebted to the 
faid IN. IJ. in Eighty Pounds of like lawful Money 
of Great Britain, for the like Sum of Money by 
them the ſaid B, D. and E. C. before that Time 
had ard received to the Uſe of the faid N, And 
R 2 being 
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and pay to the ſaid IV. I. the faid Sum of Eighty 


were thereto required by him VV. afterwards, that 


| jn the Year of the Reign, Gc. and for the Space of 


being fo indebted, the ſaid B, D. and E. C. after- 
wards (that is to ſay) the ſame Day and Year laſt 
mentioned, at £Z. aforeſaid, in the Pariſh and Ward 
aforeſaid, in Conlideration thereof, then and there 
undertook and faithfully promiſed, that they the 
ſaid B. D. and E.C. would well and truly content 


Pounds, whenever aſter they ſhall be thereunto re- 
quired. Nevertheleſs the ſaid B. D. and E. C. not 
regarding their ſeveral Promiſes and Undertakings, 
© c. have not paid the ſaid ſeveral Sums of Money, 
or any Part thereof to the ſaid 7V. JJ. although they 


is to ſay, ſuch a Day and Year, at, @c. :foreſaid, but 
_y hitherto altogether refuſed, and ſtill do refuſe 

o pay the ſame, to the Damage of him the ſaid 
N. WW. Tc. And therefore he brings this Suit, &c. 


4 Plea in Aition of Debt, that the Plain 
tiff was a Bankrupt, and the Debt of- 
_ ſrgned over. 


AND the ſaid 1. T: ks. Oc. his Attorney, 
comes and defends the Force, Injury and Da- 
mages, and whatever eiſe he ought to defend, when 
and where the Court will pleaſe to conſider there- 
of ; and faith, that the ſaid C. D. ought not to 
have or maintain his ſaid A&ion apainlt him, be- 
cauſe he faith, that the ſaid C. D. the Day of, Ec, 


ſeven Years and above, before that Time and after- 
wards, at, &-c. aforeſaid, uſed and exerciſed the 
Art or Myſtery of a Grocer, and during all that 
Time did Teck his Trade of Living in the ſaid Art 
o Myitery; and the ſaid C. fo excerciling and ſeek- 
ing his ſaid Trade of Living, by way of Buying 
and Selling in te Art or Myſtery aforeſaid, Fate 
wards 
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wards on the Day of, &c. in the Year aboveſaid 
at, Oc. in the County aforeſaid, became in- 
debted to B. D. F. T. E.C. and divers other Per- 
ſons, being his Creditors, in ſeveral other Sums of 
Money, amounting to, &c, of lawful Money of 


_ Great Britain; and being ſo indebted, the faid 


C. afterwards, and before the ſaid Day, @c. laſt a- 
boveſaid, that is to ſay, on the Day of, &c. in the 


ſame Year, at, @&*c. aforeſaid, his Debts aforeſaid 


then and there not being ſatisfied, evidently became 
a Bankrupt, within the true Intent of divers Sta- 


tutes againſt Bankrupts made and provided ; and 


he the faid C. ſo being a Bankrupt, afterwards, 
that is to ſay, ſuch a Day and Year, @c. at It-/:/t- 
minſter in the County of 1. on the Petition of the 
ſaid B. D. F.T. E.C. (to the Lord Chancellor, 
Lord Keeper, or Commiſſioners of the Great Seal, 
for a Commiſſion of Bankrupts) the ſame is granted, 


Oc. By which ſaid Commiſſion the ſaid Lord the 


King gave full Power and Authority to the ſaid 
Commiſſioners, four or three of them, whereof, &c. 
to be one, according to the ſeveral Statutes of Bank- 
rupts in ſuch Caſe made and provided in the {aid 


_ Commiſhon mentioned, not only concerning the 


ſaid Bankrupt's Body, Lands Freeho!d and Copy- 
hold, Goods, Debts and other Things whatſoever, 
bur alſo rouching all other Perſons, who by Conceal- 


ment or otherwiſe ſhould offend in the Premiſles or. 


any Part thereof, contrary to the Intent and Mean- 
ing of the ſaid Statutes, to do and execute all and 
every Thing and Things whatſoever, as well for 


and rowards Payment and Satisfaftion of the ſaid 


Creditors, as towards and for all other Intents and 
Parpoſes, according to the Ordinances and Provi- 
ons of the ſame Statutes; and by which ſaid Come 
miſſion the ſaid Lord the King charged the laid 
Commiſſioners, four or three of them, whereof, 
ce to be one, to proceed to the Execution and 
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| 245 Precedents. of Declarations, &c. 
[1 Accompliſhment of the ſajd Commiſſion with all | 
| Diligence and Effect, according to the true Intent 
(| *and Meaning of the ſaid Statutes, and the ſpecial 
it *Fruſt of the ſaid Lord the King in them repoſed, 
it as by the ſaid Commiſſion more fully appears. By 
18 Virtue of which ſaid Commilſion, and by Force of 
| the Statutes aforeſaid, the ſaid, ec; three of the 
| 
| 


Commiſſioners aforeſaid, afterwards, that is to ſay, 
'on the Day of, @c. in the Year abovelaid, at, &c. 
aforeſaid, upon the Exzmination of Witneſſes, 
and other good Proof npon Oath, adjudged and 
declared, that the ſaid C. D. before the Day of iſ- 


| ſuing the ſaid Commiſſion was and became, and 
then was a Bankrupt, within the true Intent and 
Meaning of the Statutes aforeſaid; and afterwards, 
| | 


| that is to ſay, the Day, @'c. in the Year laſt above- 
|| ſaid, at, &c. aforeſaid, the ſaid C. D. then and 
there continving a Bankrupt, the ſame Commil- 
ftoners by their certain Indenture ſealed with their 
Seals, and ſhewn here in Court, whole Date is the 
fame Day and Year, made between the ſame, &c. 
| (the Commiſſioners) of the one Part, and R.T. 
of the other Part, did bargain, affign and ſet over 
to the ſaid R, 7, among other Things the Debt of 
the ſaid C, D. by him now demanded, in Truſt ne- 
vertheleſs for the Uſe and Benefit of the ſaid R. T7. 
and all other the Creditors of the ſaid C. D. who 
then ſought, or afterwards in due Time fſhou!ld 
come and ſeek Relief by Virtue of the ſaid Com- 
miſſion, and contribute towards the Charge thereot, 
according to the Limitation of the Statutes aforeſaid, 
as by the faid Indenture more fully appears: 
Whereby the ſaid I. T. became and is chargeable 
to Pay to the faid R.T. the ſaid Debt above by 
the ſaid C. D. now demanded: And this he is ready 
:0veriſy: Wherefore he prays Judgment, it the faid 
C. D. onght to have his (aid Action againſt him, 
Fe. 


To 
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To this Plea the Plaintiff took Iſſue, that he 
did not become a Bankrupt, as the Defendant had 
pleaded, Oc: | NN | 


The Defendant to an Agion by Tadebita- 

tus Aſſumpfit, by Proteſtation ſays, That he 

_ did not undertake or promiſe to the Plaintift 
modo, Oc. alſo that he was not indebted 
unto him above 20/7. for Plea ſays, The 


Plaintiff becoming a Bankrupt and indebted to 


B. D. E.C. and others, the Commiſſioners 
aſſigned all his Debts to the ſaid B. D. &c. by 
an [ndenture and Schedule, and that the De- 
fendant's Debt is therein contained, and there- 
fore the Defendant remains chargeable to the 
Aſhgnees. He 


| And the aid I. 4; by, &c. his Attorney comes 


and defends the Force and Injury, &c. and faith, 
That the ſaid C. D, his Action ought not to have 


apainſb him, becauſe by proteſting, that he did not - 


undertake in ſuch Manner and Form as the ſaid 


C. D. above complains againſt him; and proteſting 


alſo, that he the ſaid L. A. was not indebted to 
the ſaid C. D. in any Sum or Sums of Money above 
Twenty Pounds, as by the ſaid Declaration is above 


ſuppoſed ; for Plea the ſaid L. ſaith, That the ſaid 
C. D, ſeveral Years before the Feaſt of, ec. in the 


Year, @c. was a Grocer, and during all that Time 
_ did ſeek his Living by the ſaid Trade, and the faid 
C. D. fo trading and ſeeking his Living, within 
that Time, at, &c. in the County aforefaid, be- 


came indebted to B. D. E. C. F. T. and others, 


his Creditors in divers Sums of Money, amounting 
to One thouſand Pounds of lawtu} Money of Great 
Britain, and above; and that the ſame C.D. being 
fo indebted, within the Time aforeſaid, that is to 
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fay, the Day, ec. in the Year, &c. aboveſaid, be- 
gan to keep himſelf in his Houſe at, @c. aforeſaid, 


and to lie hid for fear of being arreſted for the 


Debts by him C. to the ſaid B. D. and other his 
Creditors due and owing, and then likewiſe com- 
mandeg his Servants to deny to his Creditors him 
the ſaid C. when he was at the ſame Time with- 


4n the faid Houſe, thereby intending to delay his ſaid 


Creditors of their juſt and true Debts to them by 
the ſaid C. then due and unpaid; and by Reaſon of 
the Premiſles the ſame C. the faid Day and Year 
aboveſaid, at, ec. in the County, (Fc. aforeſaid, 
the ſaid Debt being no ways ſatisfied, manifeſtly be- 
came and {till is a Bankrupt; and he the faid C. 
ſo being a Bankrupt, afterwards, that is to ſay, 
the Day and Year, &c. (a Fetition was exhibited 


by B. D. and E.C. to the Lord Chancellor for a 


Commiſſion, alſo a Commiſſion was granted, and 
C. D. tound a Bankrupt, and Aſſignment of the 
Debts by the Commiſſioners to the laid B. D. and 


E.C. by an Indenture and Schedule thereof,) in 


which faid Schedule, among other Things, is con- 
tained the ſaid twenty Pounds, which was due. 
and belonging to the'Eſtate of the faid C. D. from 
him the ſaid L.A. as by the ſame [ndenture and 


Schedule aforeſaid, here in Court ſhewn, more fully 


appears; by Means whereof the ſaid L. A. became 
chargeable, and ſtill is to pay to the ſzid B.D. 
and E. C. all Debts and Sums of Money by him 
the ſaid I. A. due to the Eſtate of the faid C. D. 
And this he is ready to verify: Wherefore he prays 


\ Tudgment, if the ſaid C. D. ought to have or main- 
fain his ſaid Aftion, &c. 


Plea 
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Plea to a Declaration in an Attion brought - 


by a Citizen for entering his Houſe, fout- 
tins up his Shop, and carrying away his 
Goods, the Defendants Proteſtando that 
the Plaintiff was not of ſuch Credit as 
he declares, juſtify the Treſpaſs, ſome as 
Commiſſioners, and others as their Scr- 
vants. | 


A ND the faid E. F. G.H. J. RK. L.M. and 


N. O. by, @©c. their Attorney, come and de- 


fend the Force and Injury, &c. when and where, 
ec. and ſay, that the ſaid C. D. ought net to 
have his Action, &c. becauſe by proteſting thar 
he the faid C. D. is not nor was the Day of, &c, 
in the Year, @c. in the Declaration aforeſaid m:n- 
tioned, of that good Name, Fame, Credit, Eſti- 
mation and Converſation as he hath above fhewn 
end declared; for Plea neverthleſs the ſaid G. F. 


L. and N. fay, that before the ſaid Day, &c. in 


the Year, @c. aboveſaid, that is to ſay, the Day, 
&c, in the ſaid Year, and for divers Years then 
laſt paſt, the faid C. D. the Art or Myfſtery of a 


Grocer at L., in the Pariſh and Ward aforefaid uſed 
and exerciſed, and the ſaid Art or Trade did there 


exerciſe and uſe during that Time then and there 
to ſeek and obtain his Living by Buying and Sels 
ling ; and that the ſaid C. D, the ſaid Day of, &c, 
' in the Year, e*c. aboveſaiad, at L. aforeſaid in the 
Pariſh and Ward aforeſaid, was indebted to B. D. 
_ of, @c. in One hundred Pounds of lawful Money, 


ec. and likewiſe indebted tro E.C. F.7. N.S. 
R. T. and IN. W. @&c. in divers cther Sums of 


Money; and he the faid C. D. being fo thereof in- 
debted, afterwards, and before the faid Day, &c. 


$. that. 
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that is to ſay, the Day of, @c. in the Year above- 
faid, at W//:ſtminſter in the County of Middleſex, 
a certain Petition was exbibited by the Creditors, 
&c. (reciting the whole Petition for a Commiſſion, 
and a Commiſſion granted to the ſaid B. D. and 
F. T.) as by the ſame Commiſſion here in Court 
fhewn' more fully appears: By Virtue of which 
Commiſſion, and by Force of the ſeveral Statutes . 
atorxelaid, the ſaid G. H. F. K. and L. M. taking 
upon rhemfelves the Charge of executing-the ſaid 
Commiſſion, atrer diligent Inquiſition and Exami- 
nation in-that Behalf made and had, that is to ſay, 
fuch a Day and Year, they found that the ſaid C. D. 
on, (Fc. lalt paſt was, ard always ever ſince has been 
a Bankrupt ; and thereupon the ſame G. H. J.K. 
and L. MM. being the aforeſaid Commiſſioners, and 


the faid E.F. and IV. O. as Servants of the faid 


G. H. F. K. and L.M. and by their Warrant, by 
Virtue of the ſaid Commiſſion, and by Force and 
according to the Form of the ſeveral Statutes in 
ſach Cafe made and provided, afterwards, that is 
to ſay, on the ſaid Day of, ec. in the, &c. Year 
aboyeſaid, at L. aforeſaid in the Pariſh and Ward 
aforeſaid, the Manſion-Houſe of the ſ2id C. D. a- 
foreſaid did break and enter, and the Shop, Parcel] 
of the ſaid Houle, ſhut up, and the ſaid Houſe and 
the ſaid Shop there ſo ſhut up for the Space of the 
ſaid four Days then next following did detain, 
and alfo the Goods, Chattels, Books, Writings, 
Obligations and Specialties above ſpecified then and 
there being found, did take and carry away for the 


Relief of the ſaid B. D. and F.T. and other the 
Crcedirors of the ſaid C. D. and to the Intent and 


Purpoſe to ſatisiy and pay to the ſame B. D. and 
F. T. and other the Creditors of him the ſaid C. D. 
their faid Dcbts to them due and unpaid by the 
ſais C. D. as aforeſaid, fo far as the Value of the 
fame Goods, Chattels, Wiitings, Obligations and 

SPpe- 
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Specialties amounted unto, according to the Form 
and Effect of the Statutes aforeſaid, and according 
to the Tenor of the ſaid Commiſhon, as it was 
lawful for them to do; which is the fame Treſ- 
paſs whereof the ſaid C. D. above againſt them 
complains: And this they are ready to verify: 
Wherefore they demand Judgment, @c. 


'A Plea 10 a Bond for Performance of Co- 


venants in Articles for Payment of Rent, 


_ that the Plaintiff was a Bankrupt, and 


the Defendant paid the Money, to the 
Comm ſſroners Aſſignees. 


ND the faid 77. S. by, &c. his Attorney, 
comes and defends the Force and Injury, &c. 
and prays the Hearing of the aforeſaid Writing Ob- 
ligatory ; and it is read to him, &c. and alſo prays 
the Hearing of the Condition of the ſaid Bond; 
and it is read to him in theſe Words following, &*c. 
Which being read and heard, the ſaid IJ. S. ſaith, 
that the ſaid C. D. ought not to have or maintain 
his ſaid Action thereof againſt him, becauſe he ſaith, 


that by the Articles aforeſaid in the ſaid Condition 


mentioned, it is covenanted, Cc. (here reciting the 
Articles) as by the ſaid Articles among other Thing 
more fully appears; and as to the Thirty Pounds in 
'the ſaid Articles mentioned and agreed to be paid 
by the ſaid /J/. to the faid C. at the End of, @&c. 


that is to ſay, on the Day of, &c. in the Tae: &c 


the ſaid C. was indebted to one T. L. and divers 
other Perſons, Creditors of the ſaid C. in ſeveral 


Sums of Money, amounting in the whole to Nine 


hundred Pounds of lawful Money of Great Britain 

and above ; and he the ſaid C. being ſo indebted, 

the ſame C. afterwards, that is to ſay, ſuch a Dey 
| an 
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and Year, the ſame Creditors their Debts aforeſaid 


not being ſatisfied, at S. aforeſaid was arreſted for 
Debt, and upon the ſaid Arreſt, to the Priſon of 
the Lord the King, at, ©c. aforeſaid, was conveyed 
and there in Priſon remained, tor the Space of two 
Months then next following, and more, with an 
Intent to defraud his Creditors of their juſt Debts 
aforeſaid, by him fo as aforeſaid due; and thereupon 
afterwards, that is to ſay, the Day and Year, @c. 
at, Oc. aforeſaid, the ſaid C. became a Bankrupt 
within the Statutes concerning Bankrupts made and 
provided; and that the ſaid C. at the Time as he 
became a Bankrupt at FS. aforeſaid, then and there 


| ard for many Years then laſt paſt did ſeck his 


Living by way of Buying and Selling ; and further 


the ſaid J7/. faich, that thereupon afterwards, that 


is to ſay, ſuch a Day and Year, a: I//*{tminfter jn 
the County of Middleſex, a Commiſſion iflued forth 


on the Petition of the Creditors, &'c. as by the. 


ſame Commiſſion more fuily appears. By Virtue 


of which faid Commiſſion, and by Force of the 


Statutes aforeſaid, the ſaid Commiſſioners afterwards 
that is to ſay, the Day and Year, Fc. at S. afore- 
ſaid, in due Form acjudged and declared him the 
ſaid C. to be a Bavkrupt, within the ſaid Statutes; 
and then and there granted, affigned and ſet over 
the ſaid Sum of Thirty Pounds, in the Articles a- 
bove-mentioned to be paid to the ſaid C. by the 
ſaid J. among other Things, to the aforeſaid T. L, 


then being a Creditor of the ſaid C, according to 


the Form of the Statutes aforeſaid; and the ſame 
I. alſo further faith, that he rhe ſaid //. all other 
the Covenants in the faid Articles mentioned, on 
the Part of him I. to be performed and- kept, 


from the Time of making the Writing Obligatory 


and Articles aforeſaid, hath well and truly obſerved 
2nd kepr, according to the Form and Effect of the 


Is 


Dn ts 


«ah 


relating to Bankrupts. 253 


bs ready to verify: Wherefore he piays Judgment, 


if the ſaid C. ought to bave his Action, &c. 


An Afton of Trover, brought by an Aſſignee 
of the Commiſſoners, for the Bankrupt 5 
Goods, the Declaration therein, with 6 


Demurrer thereto, and Joinder in Dc- 


Mmurrer, QC. © 


Loudon, Ml. 17 F. hate of LI. aforeſaid, Feltmaker, 

re * was attached to anſwer to R. B, 
of a Plea of Treſpaſs upon the Cafe, and ſo forth: 
And whereupon the ſaid R. by T. E. his Attorney 


_ complains, that whereas one F. F. the Day, &c. 


in the Year of the Reign, Q@c. at. L. in the Pariſh 
of the bleſied Mary of the Arches in the Ward of 


Cheap, was poſſeſſed of certain Goods and Chattels, 
that is to ſay, of five Hogſheads of French Claret, 


and three Pipes of Spaniſh Canary Vine, &c. of the 


' Price of One hundred Pounds, as of his awn pro- 


per Goods and Chattels, and being ſo poſſeſſed 
thereof, the faid J. at L. atoreſaid in the Pariſh 
and Ward aforeſaid, caſually Joſt the ſaid Goods 
and Chattels out of his Hands and Poſſeſſion ; which 
ſaid Goods and Chattels afterwards, that is to fay, 


on the Dzy of, Fc. in the Year, &c. aforeſaid, ac 


LI. in the Parith and Ward aforeſaid, came to the 
Hands avd Poſſeflion of the ſaid 7. F. by finding, 
or who found the ſame. And allo whereas the faid 


| F. the ſaid Day, @c. and Year aforeſaid, and by 


the Space of three Years and above, bcfore that 
Time and afterwards, at L. aforeſaid in the Pariſh 
and Ward aforeſaid, exerciſed the Art or Myſtery 


_ of a Vintner, and during all that Time did feek and 


endeavour to pet his Living by Buying and Selling 
in the ſaid Art, &c. (here reciting that be became 


indebted 
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indebted to ſeveral Perſons, went from his Houſe, 
and became a Bankrupt, and that the Creditors pe- 
titioned the Lord Chancellor for a Commiſſion of 
Bankrvpts, which Commiſſion was ſued out, the 
Commiſſioners find him a Bankrupt, and make an_ 
Aſſignment of the Goods to the Plaintiff) as by the 
ſaid Indenture of Ailignment more fully appears; 
by which, and by Force of the Statutes eforeſaid, 
the ſame five Hopſheads of French Claret and three 
Pipes of Canary Wine to the ſaid R. belonged and 
appertained, of which the faid I. F. then and 
there had Notice; nevertheleſs the ſaid L7/. know- 
irg the ſaid five Hogſheads of French Wine, and 
three Fipes of Canary, to be the proper Goods and 
Chatrteis of the ſaid R. and of Right to belong and 
appertain to him R. but contriving and fraudulently 
intending craftily and ſubtilly to defraud the ſaid R. 
of the ſaid five Hogſheads of French Wine” and 
three Pipes of Canary, although often requeſted, 
hath not delivered the ſame to the ſaid R. but then 


and there converted ard diſpoſed of the ſame to 
| his own Uſe, And alfo whereas the ſaid R. after- 


wards, that is to ſay, the Day, &c. in the Year, 
erc. aforeſaid, at L. aforeſaid in the Pariſh and 
Ward aforeſaid, was pofleſicd of divers other Goods 


| and Chatte's, that is to ſay, of hve other Hogſheads 


of French Claret, and three other Pipes of Canary 
Wine, of the Price of one other Hundred Pounds, 


as of his own Goods and Chattels; and being ſo 


poſſeſſed thereof, the ſaid R. caſually loſt his faid 
Goods and Chattels out of his Hands and Poſleſ-_ 
flion ; which ſaid Goods and Chattels laſt mentioned 


afterwards, that is to ſay, on the ſame Day of, &c. 


in the Year, ec. aforeſaid, at L. in the Pariſh and 
Ward aforeſaid came to the Hands of the ſaid IV. 
F. who found the ſame; nevertheleſs the ſaid 1. 


| knowing the ſaid five Hogſheads of French Wine 
and three Pipes of Canary laſt mentioned to be the 


Goods 
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Goods and Chattels of the faid R. and of Righe | 


| to belong and appertain to him the ſaid R, and 
contriving and fraudulently intending craftily an 
ſubtilly to deceive and defraud the ſaid R. of the 
ſaid five Hogſheads of French Wine and three Pipes 
of Canary laſt mentioned, although often requeſted, 
| hath not delivered the ame to the ſaid R. but then 
and there converted and diſpoſed of the ſaid Wines 
to his own Uſe: Whereupon the ſaid R. faith that 
he is thereby injured and damaged to the Value of 
One hundred atd twenty Pounds, and —_— 
brings his Suit, Cc. 
And the faid JJ/. by E. B. his Attorney, comes 


| and defends the Force and Injury, when, &c. and. 


ſaith, that the ſaid Declaration and the Subje& 
Matter therein contained are inſufficient in Law for 
him the ſaid R. to maintain his ſaid Action againſt 
'the ſaid I. to which ſaid Declaration the ſaid 777. 
is under no Neceflity, or in any wiſe bound by the 


Law of the Land to anſwer: And this he is ready 


to verify : Wherefore, for want of a ſufficient De- 
claration, the ſaid JY. prays Judgment, and that 


the ſaid R, may be precluded from having his ſaid 


Aion againſt him, ©c. 
And the ſaid R. inaſmuch as hs hath R DF al- 
ledged ſufficient Matter in Law for him the ſaid R. 


to maintain his Action againit the ſaid 7. which 


—- 


he is ready to verify; which ſaid Matter the ſaid . 
I7. hath not denied, or in any Manner anſwered 
thereto, but hath hitherto altogether refuſed to 
admit the ſame to be verified; he prays Judgment, 


and that his Damages occaſioned by the Premiſles 


may be awarded to him, &c. And becauſe the 


Juſtices now here are willing to be well adviſed of 
and concerning the Premilles aforeſaid, before they 
give Judgment thereon, a Day is given to the ſaid 
Parties, until, ©. for hearing their Judgment 

1 : thereof, 
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256 Precedents of Oectlatations, 8&c. 
thereof, becauſe that the ſaid Juſtices now hers 
are not yet adviſed, &c. 


4 Scire facias for Creditors upon the S$t- 
tute of Bankrupts, on a FJudement re- 
covered by the Bankrupt againſt an 
Executrix, and JPrit of Fieri facias iſſued 

#710 the Cinque Ports ; and a Devaſtavit 
thereon returned, &c, ES 


REORGE the Second, &c. To the Sheriff 


IJ of XK. greeting : Whereas C. D. that is to 


ſay, in the Term of, ec. in the Year of our Reign, 


ec. in our Court befote ; R. E. Knight, and his 
Brethren, then our Juſtices of our common Bench 
at Weſtminſter in the County of Middleſex, by a 


Judgment or by Conſideration of the fatne Court 


recovered againſt E. B. Widow, by the Name of 
'E.B. of, &c. in the County of XK. Executrix of 


the Will of F. B. Eſquire, late of, @c. as well 2 


cettain Debt of Two hundred Pounds, as alſo Forty 
Shillings, which were awarded to the ſame C. D. in 
our ſaid Court for his Damages which he ſuſtained 
by Reaſon of deraining the ſaid Debt, to be levied 
of the Goods and Chattels which wete of the ſaid 
J. B. if the ſaid E. had ſo many Goods and Chat- 
tels which were the ſaid F. B's at the Time of his 
Death in her Hands unadminiſtred; and if ſhe had 
not ſo many, then the ſaid Damages to be levied 


of the proper Goods and Chartels of the ſaid E. 


whereof ſhe the faid E, was convicted, as by the 
Record and Proceedings thereof remaining in our 
 faid Court manifeſtly appears ; and whereas after- 


wards, that is to ſay, in the Term, &c. in the, 


@c. Year of our Reign, in our ſaid Court of Com- 


{ mon 
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mon Bench, by our then Juſtices there, it was con- 


fidered that the ſaid C. D. ſhould have Execution 


againſt the aforeſtid ZE. of the Debt and Damages 


aforeſaid; to be levies of her Goods and Chattels 


in Form aforelaid, for the Default of her the ſaid 


E. as by the Record in :be fame Court likewiſe re- 


maining may mat wellly appear. Aud whereas allo 
the ſaid C. D. for the better Execution of the ſaid 
Judgment had in the ſeid Term of, &c. in the 
Year, @c, abovelaid, that is to fay, che Day of, 
&:. in the ſame Verm profinutn and obtained out 
of our ſaid Court of common Bznch at Ieſtmin- 


fler aforeſaid, our Writ of FO facias to our then 


Sheriff of XK. directed, by which ſaid Writ we 
commanded him that he ſhould cauſe to be made 
of the Goods and Chattels which were the ſaid 
J. B's at the Time of his Death in the Hands of 
' the ſaid E. B. &c. as well the laid Debt of T wo 
hundred Pounds, as the ſaid, &>:. (reciting as in 
the Fieri facias unto whereof ſhe was conviced) 
' At which Day before our ſaid Juſtices at Weſtimin- 
ſter came the ſaid C. D. by, ec. his Attorney, and 
the then Sheriff, that-is to ſay, M. I. Eiq; made a 
Return to our Juſtices at /Feſtminſter aforelaid, that 
the ſaid E. had nor any Goods or Chattels which 


were of and belonged to the {aid f. B. at the Time 


of his Death, in her Hands unadminiſtzed, where- 
of the {aid Debt and Damages aforeſaid, or any 
Part thereof, could be made and levied; and thar 
ſhe the ſaid E. .had not anv Goods or Chattels of 


her own, whereof the laid Damages or any Part 
thereuf could be levied. And thereupon it was. 


reſtified in our ſaid Couit, on the Behalf of him 
the ſaid C. D.. that the ſaid E. bad ſufficient of the 


Goods and Chattels which . were the ſaid F. B.'s 


at the Time of his Death, in the Hands of the 
laid E. unadminiſtred, within the Liberty of the 
S: | Cinque 
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258 Pyrecedents of Oeclarations, &c: 
Cinque Ports, whereof the Debt and Damages 
might be made and levied : Wherefore the faia 
©. D. the ſaid Term, &c. that is to ſay, the ſaid 
Day, &c. in the Year, &c. aboveſaid ſued out of 
onr ſaid Court of common Bench, our Writ of 
Teftatum Fieri facias, to the Conſtable of Dover 
Caſtle and Warden of the Cinque Ports directed, 
by which ſaid Writ we commanded the ſaid Con- 
ſtable, &c. that of the Goods and Chattels which 
were of and belonged to the ſaid F. B. lafely ſaid 
to be in the Hands of the aforeſaid E. by the 
Name of E. B. Widow and Executrix of the Will 
_ of the ſaid F. B. being within the Liberty of the 
Cinque Ports, he ſhould cauſe to be made as well 
the ſaid Debt of Two hundred Pounds, as the ſaid, 
_ ec. which ſaid Writ afterwards, and before the 
Return of that Writ, that is to ſay, ſuch a Day 
and Year, to the Right Honourable the Lord A. 
Oc. at that Time Conſtable of Dover Caſtle and 
Warden of the Cinque Ports aforeſaid, and the 
Members thereof, in due Form of Law was brought 
and delivered; at which Day, that is to ſay, &c, 
before our Juſtices at Weſtminſter aforefaid came i 
the ſaid C. D. by, &c. his Attorney, and the ſame i 
Lord 4. to our faid Juſtices at Weſtminſter on that 
Day made a Return, that the ſaid E. B. had no 
any Goods or Chattels which were of, and be- 
longed to the ſaid F. B. at the Time of his Death 
_unadminiſtred in her Hands, whereof the faid Debi 
and Damages, &c. could be levied ; and that the 
faid E. before that Writ came dire&ed to him, had 
walted, converted and diſpoſed of to her own UlsF- 
divers Goods and Chattels which were of and 
belonged to the ſaid F. B. at the Time of hi 
Death, to the Value of One hundred Pounas 
And further our Juſtices have certified, that tiff 
faid E, had not any Goods or Chattels of barons | 

whe 
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whereof the faid Damages, or any Part thereof, 
could be made and levied, as by the Writ and Re- 
turn thereof aforeſaid now remaining in our ſaid 
Court of common Bench manifeſtly may appear. 


And whereas the faid C, D. ſuch a Day and Year, 


was indebted to one F. 7, Gentleman, in the Sum 
of Ninety Pounds, to be paid to the ſaid F. when- 
&ver after he ſhould be thereto required : And 
alſo whereas the ſaid C. D. then was indebted to 


'B. Din the Sum of Forty Pounds, to be paid to 


the ſame B. D. whenever he ſhould be thereto re- 
quired : And whereas alſo the ſaid C. D. ſuch & 


Pay and Year, was indebted to one E. C. in 


the Sum of Thirty-five 'Pounds to be paid to 
the ſaid F.C. likewiſe whenever after he ſhould 


be thereto required; and alſo whereas the ſaid 
C. D. was then indebted to divers other Perſons 


being Creditors of him C. in ſeveral other Sums of 


Money amounting in the whole to Six hundred and 


fifty Pounds of lawful Money of Great Britain, 
he the ſaid C. D. being fo indebted, and the ſaid 


One hundred Pounds for the Value of the Goods 


and Chattels which were of and belonged to the 


faid F. B. at the Time of his Death and by the 


ſaid E, fo as aforeſaid waſted, to the ſaid C. D. not 
being paid or any ways ſatisfied ; the ſame C. D. 


afterwards, that is to ſay, the Day and Year, @c. 


at G. the faid F. T. B. D. and E.C. and the reſt of 
the Creditors of the faid C. D. being no ways paid 
their Debts aforeſaid, began to Keep himſelf ſecret-. 
ly in his Houſe .there, with an Intent to defraud 
his ſaid Creditors of their juſt Debts to them due 


from the faid C. D. as aforeſaid, and thereupon, 


the ſame, &c. Day and Year, at G. aforeſaid, he 
manifeſtly became a Bankrupt, &'c. (and then ſets 
forth a Petition for a Commiſion, a Commiſſion 


' granted, and C. D. adjudged a Bankrupt, and that 


2 | | ths 
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the Commiſſioners found the One hundred Pounds 
| as the Value of the Goods and Chattels fo as afore- 
faid waſted by the ſaid E.B. and which was then 
due to the ſaid C, D. from her the ſaid E.) the 
faid Commiſſioners in order to giving Satisfaction 
to the ſaid. ſeveral Perſons who were Creditors of 
the ſaid C. D. for their ſaid Debts, and for the final 
Execution of the Statute and Commiſſion aforeſaid, 
for and in Conſideration of the Sum of, &#c. by 
Indenture (of Afﬀigrment inrolled of Record in 
Chancery) afligned the ſaid Debt or Sum of One 
hundred Pounds to IV. O. and all legal Intereſt and 
other Benefit and Profir coming or ariſing thereout, 
or thereupon due, as by the ſaid Indenture, among 
other Things, more fully appears. And the faid 
XN. O. in fact faith, that the faid Debt or Sum of 
One hundred Pounds, by the Commiſiioners afore- 
ſaid found to be due and unpaid by the ſaid E. B. 
Widow, and by the ſame Commiſſioners aſſigned to 
the {aid /V. O. as aforeſaid, and the {aid One bun- 
dred Pounds for the Value of the Goods and Chat- 
tels of the ſaid FJ. B. at the Time of his Death, which 
the aforeſaid Conſtable of Dower Caltle and War- 
den of the Cinque Ports foas aforeſaid hath returned, 
upon the ſaid Writ of Fer: facias to be waſted and 
. converted by the ſaid E. B, to her own Uſe, arc 
one and the ſame Debt, and not any other nor ſe- 
veral Debts; and that the ſame D=bt or Sum of 
One hundred Pounds Was aſngned. in Form afore- 

ſaid to the ſaid IV.O. and lil] is wholly unpaid : 
And further that the ſaid E. B. Widow in the ſaid 
Inderture of Afignment mentioned, and the afore- 
faid E. B. in the ſaid Writ of Teſtatum Fieri facas 
and the Returu thereof named the now Defendant, 
_ are one and the fame Perſon, and not divers .Per- 
ſons, as we have received Information by the {aid 
N. 0. Aſhgnee of the Debts of ths ſaid C. D. ths 
: Bank- 
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Bankrupt, according to the Form of the Statutes of 


Bankrupt in that Behalf provided. And becauſe 


we are willing, that thoſe Things which are right- 
ly done in our faid Court before our Juſtices afore- 
faid, ſhould have a due Execution; therefore we 
command you, that by honeſt and lawful Men of 
your Bailiwick, you cauſe it to be known to the 
ſaid E. B. that ſhe muſt be before our Juſtices at 


Weſtminfier, on the Day, @c. to ſhew if ſhe has, 


or knows of any Thing to ſay for herſelt, Why the 
ſaid N.O. ought not to have an Execution againſt 
her for the ſaid One hundred Pounds, being the 
Value of the Goods and Chattels which were of 
and belonged to the faid F. B. at the Time of his 
Death by the ſaid E. as aforeſaid waſted, and to the 


aforeſaid IV.O. by the ſaid Commiſſioners in Form 


aforeſaid aſſigned, according to the Form of the 
Statutes aforeſaid, if it ſhall ſeem expedient to her 
| fo to do: And have there the Names of thoſe Per- 
ſons by whom you ſhall ſo cauſe it to be known to 
her; and this Writ. Witneſs Robert Eyre, Knight, 
at Weſtminſter, the Day, &c. in the, &c. Year of 
GUT Reign. | un 


* 
4 


Plea in a Writ of Scire facias againſt the 


Bail im 0 IWrit of £7ror, P01 a Judge 


ment affirmed. 


T HAT the Plaintiff after the Recovery againſt 


B. the Principal became a Bankrupt, and his 
Debts were aſſigned to 7. the Aftignee, who ſued 


out a Scire facias againlt B. for the Money reco- 
vered againſt him, and had Judgment ; and that B. 
_ after the ſaid Judgment for the Aſſignee, and before 
the Suing forth this Scire facias againk the Bail, as 
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262 Precedents of Declarations, &e: 


alſo before the Judgment was affirmed, paid the 
Aſfignee One hundred Pounds in full SatisfaGion 
and Diſcharge of his Judgment, and that the Af- 
fignee had acknowledged Satisfation on Record ; 
And ſo the ſaid B, of the Debt and Damages 
aforeſaid is quit and diſcharged, as by the Record 
of Satisfaction aforeſaid, in and upon the ſaid Judg- 
ment by the aforeſaid I. againſt him B. fo as afore- 
H{aid recovered, before the ſaid Lord the King at 
Weſtminſter, likewiſe of Record remaining may 
more fully appear: And this he is ready to verify: 
Wherefore he prays Judgment if the aforeſaid C. 
ought to have his Execution againſt, ec. for the 
faid One hundred and Fifty Pounds, of his Goods 
and Chattels, &c. Goodinge 207, 208. 


CHAP. 
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CHAP. XIV. 


Some new Poreevings of Solicitors, and 
the Commiſſioners of Bankrupts, with 
Directions on taſking out any Commiſſion ; 
with the Expences attending the ſame. 


IRSTI, You beſpeak the Commiſſion of the 

Secretary of the Bankrupts, who takes a Bond 
of the petitioning Creditor or Creditors, and their 
Afidavit of the Debt. You leave with the Secre- 
tary 3 /. 3 s. and pay him the reſt when you take 
away the Commiſſion, which comes in the whole 
to 7/1. 85.24. If a private Seal two Guineas more. 
The Secretary uſually prepares the Afﬀidavit, and 
you get it ſworn before the Maſter, for which you 
pay 15. 64. The Afﬀidavit runs thus: 


Form of the Afndavit. 


H. of Sandwich in the County of Kent, Silk- 

— * dyer, maketh Oath thar Richard IJ. late of 

the ſame Place, Merchant and Chapman, is juſtly 
indebted unto him this Deponent in the Sum of 
160 /, and upwards: And that the ſaid R. I. is 

become a Bankrupt, within the Intent and Mean- 
ing of the Statutes in Force concerning Bankrupts, 
ſome or one of them, as this Deponent is informed 
ad verily delloves.” EY EEE: 


You acquaint your Meſſenger with your having 
a Commiſiion, who gets you a Liſt of the Commil- 
lioners Names, who act in Turns; and if you are 
minded to have a particular Set whom you approve 
of beſt, you may wait till it comes to their Turn. 

S 4 The 
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The Meſſ:nger then ſummons the Commiſſioner; 
to attend at ſome certain Time and Place, uſually a 
Coffee- Houſe, :to declare the Party a Bankrupt ; and 
at that Sitting, which is called a Private Sitting, 
theſe Things are tranſacted ; 


4 Memorandum of the Commiſſioncrs 
Oath before atting on the Commiſſion. 


At Lincoln's an Coffee- Houſe, rbe 
28th Day of February 1739. 


E it remembered that J. B. and J. WW”. Eiquires, 
and F. IJ. Gentleman,. the major Part of the 
Commiſfoners named and authoriſed in and by a 
Commiſſion of Bankrupt awarded agaiaſt R. IT. of, 
&c. did on the Day and at the Place above men- 
tioned, before they proceeded to att on the aid. 
Commiſſion, ſcverally take and adminiſter to each 
other the Oath appointed to be taken by every 
Commiſſioner ci Bankruprs in and by the late Act of 
Parliament made in the f:fth Year of his preſent Ma- 
jelly's Reign, intituled, An AF to prevent the com 

rrrug of Frauds by Bankrupts, 
| IWitn:ſs G. H, 


NV B. if the vetition ing Creditor cannot attend 
at this Sitting, you may have an atteited Copy 
from the Secretary of his former Afﬀhdavit, which 
colts 3s, If he attends, draw his Aftidavit accord- 
Ing to the Nature of the Debt. I drew one thus: 


». The fat Fs Affidavit of a petition mg 
Creditor, 


9. of Sandwich in the County of Kent, Sitx= 
* Dyer, being on 'the Day and at the Lace a- 


bove mentioned, ſworn and examined, on bis Oath 
ſaith, 


0 
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ſaith, that R. T7. the Perſon againſt whom the Come 
miſfion is awarded, is, and before the Date and ſu- 
ing forth of the ſaid Commiſſion, was indebted to 
this Deponent in the Sum of 327 . with Intereſt ; 

for which this Deponent hath received no manner 
of Satisfaction or Security whatſoever, nor the ſaid 


C. his-Wife, to this Deponent's Knowledge and Be- - 


lief, ſave only a Bond under the Hand of the ſaid 
R. I. vearing Date the 21ſt Day of July in the 
Year of our Lord 1739, ard a Warrant of Attorney 
bearing even Date therewith, 


. The AF of Bankruptcy, ti, Trading 
” and Abjcording, &c. as the Caſe is. 


R. of the Pariſh of St. Bo ocolph without Aldgate, 
* Taylor. being a: the Day and at the Place a- 
bove mentianel ſworn and exainined, on his Oath 


ſaith, that he RY <nown R. I. the Perſon again{t 


whom the Commiſſiun of Bankrupts is awarded, 


for theſe three Years la{t paſt, during which Time 


he ufed and exerciſed the Buſineſs of 2 Merchant, 


and traded from this Kingdom of England to News 
Englaad beyond the Seas, and bought Cloths, 


Stufts, Britiſh Linen, and other Things, 'and ex- 
ported them to New- Enstaud aforeſaid, and brought 
home and imported Rum and other Things in Ex- 
change of ſuch Cloths and other Things, and ſought 
his Living thereby *, 


4M. H. of the Pariſh of St. Anne I7/ eſtminſler, 
_ $pinſter, maketh Oath, that ſhe hath known R. MY 
low of, Tc. the Perſon again!t whom the Commiſ- 
{ton of Bat: akrupts 1 is awarded, for theſe fix Months 


laſt. 
* + N. B. Two Perſbas proved theſe, but they may. 


happen to be in oe Perſon's Know edge, 


_ 
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laſt paſt, And this Deponent ſaith, that the ſaid 
R. I. on or about the latter End of December laſt, 
kept up and ſecreted himſelf at his Lodgings at her 
Maſter's Mr. Joſeph Setree's Houſe in Rufſel- Street, 
Covent-Garden, for fear of being arreſted, as ſhe 
verily believes. And this Deponent did receive 
Orders from the ſaid R. 7. about the ſame Time, 
ro deny him to every Body that ſhould ask after 
him : And this Deponenr, purſuant to ſuch his Di- 
TeCtions, did about a Month ago deny him to on? 
B. H. who came to inquire for him, (the ſaid R. Þ7. 
being at the ſame Time at home in his Lodgings 
aforeſaid.) And this Deponent, in Purſuance of 
ſuch Orders, did deny him to ſeveral other Perſons 
who came to inquire for the ſaid R, IJ. the ſaid 
R. I. being alſo at ſuch Times at Home in his 


oy 


Lodging aforeſaid. 


4. The declaring the Party a Bankrupt. 


E it remembred, that we the major Part of the 
Commiſhoners named and authorized in a 
Commiſſion ef Bankrupts awarded againſt R. I. 

| late of, ec. Have, upon full Proof upon Oath before 
us taken found thar the faid R. I. hath traded and 
dealt as a Merchant and Chapman for three Years 
laſt paſt; and byReaſon of ſuch his Dealings, became 
indebted unto B. FX, and C. his Wife in the Sum 

_ of 3271. with Intereſt, and was before the Date 
| and ſuing forth of the ſaid Commiſſion, a Bank» 
| rupt within ſome or one of the Statutes made a- 
Pp gainſt Bankrupts, And therefore we declare and 
adjudge him a Bankrupt accordingly. = 


Theſe are wrote upon ſeparate Sheets of Paper 
| of the ſame Size, and figned by the Parties and 
| Commiſſioners, to whom you pay 1 7. each, and 

= 
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2 5. 6d. generally ; as to the lalt, it is paid by the 
Meſſenger who attends. Annex then 
to each other as they are, and cover Number them 
them with Parchment or Cartridge Pa- © 7% Bottom, 

and all Pro- 

per, upon which write; (the Com- _, OE 
miſſioners always that Day appointing 
the three Sittings.) 


Preamble to the Proceedings. 


Xamination of Witneſſes, Depolitions and other 


Proceedings, had and taken by Virtue of a 


Commiſſion of Bankrupts awarded againſt R. IJ. 


of, fc. directed to, &c. (Commiſſiorers named in 
the Commiſſion) which ſaid Commiſſion is dated 
the —— Day of in the Year of the 
Reign of his Majeſty King George the Second, and 
in the Year of our Lord 1749, _ 


The Commiſſioners have appointed the 5th and 


15th of March and 12th of April next, to be Days 


of Sitting, and ordered that they be ſo put in _ 
Gazette. | 

Againſt the firſt Sitting provide yourſelf with 2 
Gazette, 

At the firſt Sitting the Creditors come to prove 
their Debts, a Memorandum of which follows. 


At Guild-hall, London, Fe 
Day of — — >. 


T. of, &c. being on the Day and at the Place 
* above mentioned ſworn and examined, on his 
Oath ſaith, That R. [/. the Perſon 2g2inſt whom 
the Commiſſion of Bankrupts is awarded, was, be- 
fore the Date and Suing forth of the ſaid Commiſ- 
| ion, and ftill is, juſtly and truly indebted unto this 
Deporant 
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Debt accrues. 


Satisfaction whatſoever, ſave only the ſaid Note. 


_ appear, prepare Blanks accordingly. 
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Deponent in the Sum of , for Goods and 
Chattels by this Deponent to him fold 
N. B. This 44 delivered; and for which Sum he 
vane” a ©. ve this Deponent a promiſſory Note 
| under his Hand, bearing Date the — 
Day of , whereby he promiſed to pay to this 
Deporiont; or his Order, the Sum of —— on De- 


mand, for Value received : For which ſaid Sum this 


Deponent hath received no manner of Security or | 


If you apprehend a great many Creditors will 


If no Creditors appear, this Memorandum i is ne- 
cellary. 


A Memorandum at the / rſt Meaing where 
nothing 1s done. 


Emorandum, That- at the Day and Place a- 
bove mentioned, the major Part of the Com- 


miſſioners named and authorited in and by a Com- 


miſſion of Bankrupts awarded and iſſued againſt 


R. IF. late of, Oc. did attend purſuant to the No- 


tice in the London Gazette for that Purpoſe inſerted, 
but no Creditor did appear, to prove or claim any 
Debt under the ſaid Commiſſion, 


Where the Bankrupt does 10t appear. 


But the ſaid R. W. did not attend the ſaid 


Commiſſioners, nor ſend any Excuſe tor his not : do- 


ing lo. 


If a Debt is claimed, the Memorandum is thus : 


A 
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'A Memorandum of a Claim of a Debt, 


Emorandum, That on the Day and at the 
MI Place above mentioped, A. B. of, &c. 
claimed 'a Debt under the Fommiion of Bank- 
rupts awarded againſt R. I. of, Wc, of 167. to 


| be Gue from the mots of to .C.'S; by Note of 
Hand. 


N. B. Debts may be proved and claimed any 
Time before a Dividend ; but a Claim is not ſuſti- 
cient till Proof is made to intitle to a Share of the 
Dividend. 


Ar the ſecond Sitting generally Aﬀignees are © 
* choſen, the Solicitor's Bill is taxed, and other Things 
Occur, as follows. 


A Memorandum of onother Commiſſioner's 
atting, at the jecond Meeting. 


At, \&<. 


E it remembered, That James Mend, Gentle- 
man, one of the Commiiſtoners named and au- 
thoriſed in and by a Commitſion of Bankrupts a- 
warded againlt 7. F. late of, &c. did on the Day 
_ and at the Place above mentioned, before he pro- 
ceeded to a&t on the faid Commiſſion, take the 
Oath appointed to be taken by every Commillioner 
of Bankrupts, in and by the late Act of Parliament | 
made in the fifth Year of his preſent Majeſty's 
Reign, intitled, An 4 to prevent the committing 


of Frauds by Banks pts, according to the Direction 
of the faid Act. 


4 


£ 
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'A Memorandum of the Bankrupt's ſurren- 
aering, but not being prepared. 


: 


-- Ftz cc 


E it remembered, That on the Day and at the 
Place above mentioned, F. 7. late of, @«. the 
Ferſon againſt whom the Commiſſton is awarded, 
did, in Purſuance of the Advertiſement in the Loy- 
don Gazette for that Purpoſe inſerted, ſurrender 
himſeif unto the major Part of the Commilltoners 
named and authoriſed in and by the faid Commil- 
fion, and ſubmit himſelf to be examined from Time 
to Time touching his Eſtate and Effects, and to 
conform himſelf to the ſeveral Statutes in Force con». 
_ cerning Bankrupts. And the faid J. 7. being then 
_ and there fworn, and examined on his Oath, faith, 
That he is not at preſent prepared to give an Ac- 
count of his Eſtate and Debts, but craveth further 
Lime for ſo doing, which is granted him accord- 
ingly. | 


A Form mecefjary when a Mortzoze 1s deli- 
ered up to Creators unndcr a Comm ſion. 

After the Proof of Debts, Save the ſaid Bond 
as 2ioreſaid, and one Indenture of Mortgage bear- 
irg even Date with the {aid Bond, for the Faymen: 
of 4207. on the 22d Day of Auguſt 1732. Which 
fa:d Mortgage theſe Deponents do agree to aſlign, 
_ and do hereby ſurrender and give up for the Bene- 
fit cf the Creditors claiming or ſeeking Relief un- 
der the faid Commiſion. 


BY Fn” 
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4 Memorandum of the Choice of Aſſignees. 
At, &c. 


E it remembered, That this being the Day ap= 


pointed in the London Gazette for the Choice 
of Aſſignees of the Eſtate and Effects 


of J. I. the Perſon againſt whom a N. B. The major 


Commiſſion of Bankrupts is awarded, Part of the Cre- 
We whoſe Names are under written, #975 may chuſe 
being the major Part of the Credi- pc F'ocjon. 4 
wonee, though ns 
tors of the ſaid F. YV. who have ſe- Gum nder 
verally and reſpectively proved our mor any wiſe con- 
Debts, amounting to 10 /. and up- cerred in the 
wards, Do nominate and chufe H.T. . 
of, &c. and R. I. of, &c. to be : 
Aſſignees of the Eſtate and Effe&s of the faid 7D. 
and do defire the Commiſſioners to make an Atſign- 


ment of the ſame to the ſaid H.T. and R. I. ac- 


eordingly. Witneſs our Hands the Day and Year 


_ aboveſaid.. 


We do accept of the ſaid Truſt, and 
promiſe to execute a Counterpart | 
thereof to the ſaid Commillioners. 


4 Memorandum of raxing 7 the Solicitor's 
and Meſſengers Bills. 


At, &c. 
E it, &c. That We whoſe Names are hereunto 


ſubſcribed, being the major Part of the Com- 
miſltoners named in ard by a Commiſſion of Bank-. 
rupts awarded aganit F. M. of, &c, have this 


Day met aad taxed the reſpective Bills of the At- 
rorney 


Kapp, 
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4534 Some new Proreedings 
torney and Meſſenger, and examined the Aſſign- 


ment, and executed the ſame, and received. - 
Depoſition of Mr. William Thomas. | 


N. B. The Commiſſioners do ' not execute the 
 Aﬀſgnment at the ſecond Sitting, but have a pri- 
\ vate Sining for that Purpoſe, and are paid for it. 

At which Time they uſually tax the Artorney' S and 
| Miallenger s Bills. 


A 


A MM: -morandum of an Order for Contribn- 
H107. 


At, "cc: 


E the major Part of the Commiſſioners 

named, ec. do hereby order that every 
Creditor of the ſaid F. G. who hath proved, or 
'ſhall in due Time prove or claim any Debt to be 
due, and ſeek Relief by and under the ſaid Com- 
miſſion, do pay 1 5s. in the Pound for every 20 £. 
that is or ſhall be ſo proved or claimed to be due, 
as and for Contribution Money towards the Charges 
of ſuing forth and Execution of the ſaid Commilſ- 
lion; and we do hereby order and appoint R. 7. of, 
Ec. Gendeman: to be our Treaſurer, to receive and 
2:count for the fame. Given under our Hands this 

— Day of. - | 


The Bankrupt If the Bankrupt does not ſurrendzr 

muſt apply at/eex at the third Sitting, (which is al- 

Py we wird yas 42 Days after Notice in the 

S* Gazette) he is guilty of Felony : But 

_ the Lord Chancellor may enlarge 

the Time to 49 Days, if the Bankrupt applies for 

that Purpotc, The uſual Petition and Affidavit 
follow. 


T- _ 
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Petition for Time to furrender. 


To the Right Honourable Philip Lord Hard. 
wicke, Tc: / 


The humble Petition of C.Y. againlt whom a 
Commiſ! on of Baukrupts lately iſſued, 


Sheweth, 


T3. - on or about the 12th Day of January 
Taft, a Commiſſton of Bankrupts iſſued againſt. 
your Petitioner, directed to 7. M. T. B. and T. M. 
Eſquires, C. B. and G. F. Gentlemen, and your 
Petitioner was thereon declared a or aner's.ge 

That by Advertiſement in the Lyndon Gazette 
your Petitioner is required to ſurrender himſelf to 
the ſaid Commiſſioners on the 24th and 31ſt Days 
of the ſaid Fanuary laſt, and on the 29th Day 
this inſtant February; on the laſt of which Fai 
Days your Petitioner is required to ſurrender, and 
finiſh his Examination. 

That your Petitioner hath ſurrendered bimſelf 
twice to the ſaid Commiſſioners, and ſubmitted 
himſelf to be examined from Time to Time touch - 
ing his Eſtate and Effe&s, and to conform himſelf 
to the ſeveral Statutes now in Force concerning 
Bankrupts ; but his Afairs are ſo very intricate and 
perplexed, that he cannot poſſibly be able to finiſh 
his ſaid Examination on the ſaid 27th Day of Fe- 
bruary, as by Affidavit annexed appears. 
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Your Petitioner therefore moſt hum- 
bly prays your Lordſhip, that the 
Time for your Petitioner's ſur- 
rendering himſelf to the ſaid Com- 

| Mite 
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miſſioners, and diſcloſing and dif. 
covering his Eſtate and Effects, 
may be inlJarged for the T ime or 
Spece of 50 Days, to be compu- 
ted from the ſaid 27th Day of 
this inſtant February. 


And your Petitioner, &c, 


The A fda wit. 
_ On the Behalf of Yourg. 


' Y. of, &c, maketh Oath, and faith, That a 
* Commiſſion of. Baykrupr having ifſued againſt 
this Deponent, and he being thereupon declared a 
Bankrupt, was required to ſurrender himſelf to the 
 Commilſioners therein named on the 24th and 3ifſt |} 
Days of January laſt, and 27th Day of this inſtant } 
February ; on the laſt of which Days this Deponent 
3s required to finiſh his Examination. And this De- 
ponent further ſaith, that he hath accordingly fur- 
 Tendered himſelf twice to the ſaid Commiſſoners, 
and ſubmitted to be examined touching his Eſtate 
and Eftects; but his Aftairs being very intricate and 
_ perplext, this Deponent cannot be able to finiſh his 


Examination on the ſaid 27th Day of this inſtant 
February. 


If the Bankrupt ſurrenders not at the uſual Time, 
then prepare this Memorandum : 
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A Memorandum of the Time being enlareed 
for a Bankrupt to ſurrender. 


At, &c. 


E it remembred, That at the Day and Place a- 


bove mentioned, We whoſe Names are here- 
unto ſubſcribed, being the major Part of the Com- 


miſſtoners named in a Commiſſion awarded againſt 


C. I. having met purſuant to the Advertiſement in 


the Loudon Gazette for the Creditors coming in and 


proving their ſaid Debts, and for the Bankrupt to 
finiſh his Examination, We were ſerved with an 
Order figned by the Right Honourable the Lord 
Chancellor, bearing Date the 2oth Day of this in- 
ſtant February, for the ſaid Bankrupt's Time being 
enlarged for forty-nine Days, to be computed from 
the ſaid 27th Day of this inſtant February. 


But if the Bankrupt ſurrenders, prepare this Me- 
morandum : 


A Memorandum of the Bankrupt's Surren* 
. dering. 


At, &c. 
HR it remembred, That on the Day and at the 
Place above mentioned, JF. M, the Perſon a- 
gainſt whom the Commiſſion of Bankrupts is award- 
ed, did again appear before the major Part of the 
Commiſſioners named and authoriſed in and by the 
_ ſaid Commiſſion, and ſubmit himſelf to be examined, 
and finiſh his Examinations, purſuant to the Notice 
in the Loudon Gazette for that Purpoſe inſerted : 
And being then and there ſworn and examined, 
upon his Oath ſaith, that the now produced Wri- 
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ting marked with the Letter (A), and 
Depoſition ſigned by this Examinant, intitled, 4# 


of his Ef- Account of the Perſonal Eſtate and other 


feats.  _ Fftate of J. M. doth contain a full and 
true Account, Diſcloſure and Diſcovery 


.of all his Eſtate and EffeRs real and perſonal, 


and how and in what Manner, to whom and 
upon what Conlideration, and at what Time or 
Times, he hath diſpoſed of, atſigned or transferred 
any of his Goods, Wares, Merchandizes, Monies, 

or other Eſtate and Effects, and all Books, Papers 
and Writings relating thereto, of which he was pol- 
ſeſled, or in or to which he was any ways interelt- 
ed or intitled, or which any Ferſon or Perſons had 
or hath, or have had, in Truſt for him, or for his 
Uſe at any Time betore or aſter the iſſuing the ſaid 
Commillion, or whereby he or his Family hath or 
have, or may have or expect ary Profit, Benefit or 
Advantage whatſoever, except only ſuch Part of his 
Eftate and Eftects as have been really and bona fide 


| before fold or diipoled of in the Way of his Trade 
_ and Dealing, and except ſuch Sums of Money as 


have been Jaid out in the ordinary Expence of his 
Family. And this Examinant further ſaith, that he 
hath delivered up to the aidGommiſſoners, or the 


Aſſignees, all fuch Part of his Goods, Wares, Mer- 
_ chandizes, ' Money, Eſtate and Effects, and all 


Books, Papers and Vritings relating thereunto, as 
at this Time, or at either of the Times of his for- 
mer Examinations, is or was in his Pofleflion, Cu- 
ftody or Power, his neceſlary Wearing Apparel of 
his Wife and Children only excepted. And this Ex- 
aminant further ſaith, that he hath not made any 


Gift, Grant, Aſſignment, or other Conveyance of 


his Eſtate, cither rea} or perſonal, nor any Part 
thereot,, with Intent to defiaud his Creditors, or 
concea! the ſame from them, or avy of them. 


| | On 


A 
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A Memorandum of Re-delivery of Money to 
the Bankrypt. 


TD E :t remembered, That by the Conſent of the 
Creditors preſent, the above mentioned One 
Guinea and an half in Gold, and four Shillings in 
Silver, and three Farthings in Copper, was re-deli- 
'vered to the Bankrupt. 


| 


General Occurrences precedent and ſubſe- 
quent to the third Sitting. 


A Memorandum of Aſſignees. giving uþ 
Accounts. 


| -:* ot xc | 
R 'D. one of the Aſſignees in the Commiſſion 
* awarded againſt J. G. being ſworn and exa- 
mined the Day and Year aboveſaid, faith, That 
_ the Account now given by him, doth contain a 
full and true Account of all Receipts and Disburſe- 
ments, as Aſſignees to your ſaid Commiſſion. 


A Memorandum of an Adjournment for a 
Dividend. 


TY ZE it remembered, That on the Day and at the. 
_ LD Place above mentioned, ſome Difpures arifing 

in Relatron to ſome Debts proved under the {aid 
Commiſſion, the further Execution of the faid 
_ Commiſſion, and the Order for the Dividend a- 
monelt the Creditors, is adjourned to Friday the 
8th Day of Auguſt, by Us the major Part of the 
Commillioners in the ſame Commiſſion named, with 
the Conſent of the Creditors then preſent; 

T 3 A 
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"4 Memorandum of a Dividend and Order, 


At Rawthmell's Coffee-houſe iz the Pariſh of 
St. Paul Covent-Garden 7# the County of M. 
th? 15th Day of February 1737. Further 
Proceedings on a Commiſjion of Bankrupts 
awarded agaiaſt J. M. late of St. Giles's in 
the Fields iz the County of Middleſex, Vic- 

 tualer, in Purſuance of an Adjournment 
from Guildhall, London, oz the 9th Day of 
February inſtant. 


TIE it vemembred, That at the Time and Place 

firſt above mentioned, We whole Names are 
here under written, being the major Part of the 
Commiſſioners named and authoriſed in and by a 
Commiſſion of Bankrupts iſſued againſt the ſaid 
J. M. mer in Purſuance of the ſaid Adjournment, 
in order to make a Dividend of the Eſtate and Ef-_ 
feas of the ſaid F. M. hitherto got in, when and 


where T. R. and I. B. Aflignees of the ſaid E- 


ſtare and Eftefts of the ſaid F. MM. did produce un- 


to us an Account of their Receipts and Payments 


touching the ſaid Bankrupt's Eflate and Effet, 
and of what remained outſtanding, and the Parti- 
culars thereof ; which Accounts did appear unto us 


to be juſt and crue. And it appearing unto us that 
| the ſaid Afſignees have reccived in the whole out 


of the ſaid Bankrupt's Eſtate the Sum of 140/. 
$5, 2 d. and that after a Deduction thereout of 
1217. 25. 10d. being the Amount of what is al- 


lowed the ſaid Aſſignees for what they have paid 
* and expended in ſuing out and proſecuting the ſaid 
| Commiſſion, and other Allowances made to them 


on Account and by Reaſon and Means of their be- 
ing Aſſignees, the Sum total of the Money remain- 


Ing 
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ing in the Hands of the aid Aſſignees to be di- 
vided amounts to 19/. 5s. 4d. and it likewiſe 
| appearing unto us that the Sum total of the Debts 
proved and claimed by the ſeveral Perſons under the 
ſaid Commiſſion, amounts in the whole to 549 /. 
7 5. 2 4, we do therefore order that ſo much of the 
ſaid Sum of 19/. 55. 44. as ſhall be ſufficient to 
pay the Sum of 7 d. + in the Pound of the reſpec- 
tive Debts of each Creditor of the ſaid F. M. be 
forthwith paid by the Aſſignees, or one of them, 
to each Creditor who hath proved his or her Debt 
under the Commiſſion, in Propartion to their ſeve- 
ral and reſpeQive Debts; and that what ſhall re- 
main undivided in the Hands of the ſaid Aſſignees, 
ſhall be liable to the further Order and Direction of 
the major Part of the Commiſſioners named in and 
authorized by the ſaid Commiſſion. 

And we do hereby order the ſaid There may be no 
 Aſlignees to proceed forthwith to get Occaſion for this. 

 #n and recover ſuch Part of the ſaid 

Bankrupt's Eſtate and Effects as remains outſtand- 
ing, in order that a further Dividend rye made 
thereof, according to the Directions and Limitations 
of the ſeveral Statutes relating to Bankrupts, 


N. B. There muſt be two Copies made of this, 
one for each of the Aſſignees. 


4A Memorandum of Creditors 4 171 og a 
Certi ficate. 


At, &Cc. | 


E it remembred, That the major Part of the 
Commiſſioners named and authoriſed in and + 
| by a Commiſſion of Bankrupts awarded againſt F. 
LF. late of, @'c, met at the Time and Place above 
T 4 men- 
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mentioned, and examined the Proceedings under 

the ſaid Commiſſion, and the Debts proved under 

the ſame, and thereupon did fign the ſaid Bank- 

rupt's Certificate, at the Requeſt and by the Con- 

| ſent of full four Parts in five in Number and Value 

_ of the Creditors of the {aid Bankrupt, whoſe Debts 
reſpectively amounted to 20 /, and upwaids. 


| See the Forms of Aſſignments, Certificates, >. 
before in this Treatiſe. The Secretary's Clerk 
= uſually offers you ſome printed Forms of Advertile- 
ments and Certificates, for which you give him 
- What you pieaſe. 


A Petition to ſuperſede a Commiſſion. 


To the Right Honourable Philip Lord Hard- 
wicke, Bai 04 of Hardwicke, Lord High 
 Chanceitor of Great Britain, | 


T he Commilſaners Certificate, 


E whoſe Names are hereunder ſubſcribed, 
being the major Part of the Commiſſioners 
named and authoriſed in and by a Commiſſion of 
| Bankrupts under the Great Seal of Great Britain, 
bearing Date at Weſtminſter the 18th 
The Commiſe Day of Oftober lalt, awarded againſt 
Pers Have 7. P. late of, &c. Do moſt humbly 
a Otting for 
this. \ certify tro your Lordſhip, That we 
have proceeded upon the ſaid Com- 
million, and have found that the ſaid 7. P: did be- 
come a Bankrupt within the true Intent and Mean- 
of the Statutes in the ſaid Commiſſion men- 
po Dey ſome or one of them, and we did declare 
him 
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him a Bankrupt accordingly, And we do further 
certify unto your Lordſhip, that A. B. and C. D. 


of, &c. (on whoſe Petition the ſaid Commiſſion 


gid iſſue) are all the Creditors who have proved 


any Debts under the ſaid Commiſſion ; and that no 


other or further Proceedings have been had there- 
on. 


The Petition. 
To the Ri2ht Honourable, &c. 
_ The humble P:tition of A. B. and C. D. 
Sheweth, 


HAT on the 13th of Ofober laſt a Com- 
miſſion of Bankrupts under the Great Seal 
of Great Britain, iſſued againſt J. P. of ; 
at the Inſtance and on the humble Petition of your 
Petitioners, dire&ted to R, C. JF. H. J.S. _Efquires, 
H. H. and S. B. junior, Gentlemen. 
That the major Part of the ſaid Commiſſioners 
have proceeded upon the ſaid Commiſſion, and 


have declared the faid F. P. a Mops. and none 


of the Creditors of the ſaid F. P. (except your 
Petitioners) have proved any Debr under the ſaid 
Commiſſion, or have any other or further Proceed- 
ings been had under the faid Commiſſion, as by the 
Certificate appears. 


That your Petitioners have agreed with the ſaid 
F. P. and they are willing that the ſaid Commiſſion 


be ſu perleded. 


Therefore your Petitioners humbly pray yous 
Lordibjp that the faid Commiſſion may be- 
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immediately ſuperſeded, and that a Writ of 
Superſedeas may iſſue for that Purpoſe. 


And your Petitioners, &c, 


N. B. There muſt be an Aﬀidavit of the Bank- 
rupt, that he does not owe 100/. in the World 
beſides, and yet he has paid ſo much Money (as 
the Dcbt is) to the petitioning Creditors. 


A general Letter of Attorney under a Com- 
 miſſun of Bankruptcy. 


"NOW all Mc: by theſe Preſents, that LI 
&+ A. B. of, &c. one of the Creditors of C. D. 
of, Ofc. againſt whom a Commiſſion of Bankrupts 
under the Great Seal of Great Britain, hath been 
awarded and iſſued, have made, ordained, conſti- 
tuted and appointed, and by theſe Preſents do- make 
ordain, conſtitute and appoint E. F. of, &c. my 
true-and lawful Attorney, for me'and in my Name, 
Place and Stead, to appear before the Commiſſton- 
ers in and by the ſaid Commiſſion named and au- 
thoniſed, or the major Part of them, at Guildhall 
Loadon, or elſewhere, at the Days and Times ap- 
pointed in the London Gazette, for the Choice of 
Aſſignees of the Eſtate and Effects of the ſaid C. D. 
and then and there for me and in my Name to 
vote in the Choice of one or more Aſſignee or Aſ- 
ſignees of the {aid Bankrupt's Eſtate and Effects, as 
my aid Attorney or the Commiſſioners and Credi- 
tors then preſent ſhall think moſt fit and proper 
for the better Management, Getting in and Reco- 
very of the ſaid Bankrupt's Eſtate and Effects, and 
alſo for me and in my Name, and as my AG& 
and Deed, to {ign ſuch Certificate as the Com- 
_ miſſtoners ſhall make to the Right Honourable the 

| Lord 
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Lord High Chancellor of Great Britain, purport- 
ing that the ſaid C. D. ſhall have conformed himſelf 
to the Directions of the ſeveral Acts of Parliament 
now in Force concerning Bankrupts, and particu- 
larly to the Act made in the fifth Year of his pre- 
ſent Majelty's Reign, intitled, A7 A to prevent 
the Committing of Frauds by Bankrupts, and there- 
by ſignifying my Conſent that the ſaid C. D. ſhall 
| have the Benefit of ſuch Allowances as are given 
to Bankrupts by the faid laſt mentioned AR, and 
alſo for me and in my Name, Place and Stead, 
and to and for my Uſe, to ask, demand, ſue for 
| and receive of and from the Aſſignee or Afſignees 
of the ſaid Bankrupt's Eſtate and Effects, all ſuch 
Dividend or Dividends as the ſaid Commiſſioners, 
or the major Part of them, ſhall from Time toTime 
and at all Times hereafter, order to be made a- 
mong the Creditors of the ſaid C. D. who ſhall 
have come in and ſought Relief under the ſaid 
Commiſſion, and ſhall be due, payable and belong- 
ing to me for and on Account of my Debt or Sum 
of = , by me proved under the ſaid Commil- 
ſion, and on Receipt thereof, for me and in m 
Name to fign, ſeal, execute and deliver all and 
every ſuch good and ſufficient Receipts, Acquit- 
 tances, Releaſes and Diſcharges to the ſaid Aſhignee 
or Aſſignees as ſhall and may be lawful, fit and 
convenient to be done, and generally to do all and 
every ſuch further and other lawful A& and Deed, 
Matters and Things in the Law for the better exe- 
cuting and diſcharging the Power and Authority 
hereby given, as fully and amply to all Intents and 
Purpoſes as I mylelf might or could do, if perſo- 
nally preſent ; hereby ratifying, allowing and con- 
firming all and whatſoever my ſaid Attorney ſhall 
and may lawfully do or cauſe to be done in and 
about the ſaid Premifles, for the better executing 
ghe Purpoles aforeſaid, by Virtue of theſe Preſents. 


F} 
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In Witneſs whereof I the ſaid A. B. have to theſe 
Preſents ſet my Hand and Seal this——Day of — 
in the Year of our Lord 1742, 


An Afrdavit of the due Execution. 


F D. of, &c. maketh Oath, That he this Depo- 

= * nent was preſent at the executing of the Let- 

| ter of Attorney hereto annexed, and that he did 

j fee A. B. of, &c. ſign, ſeal, deliver and execute 

- the ſaid Letter of Attorney, and that the Name 
] A. B. thereto ſet, is of the proper Hand-writing 

, of him the faid 4, B. And this Deponent further 
| faith, that the Name T. D. thereto ſet as a ſub-_ 
{cribing Witneſs, is of this Deponent's own Hand- 
writing, EY 


_ N. B. In Aﬀidavits ſworn in the Country, and 
' to prove Debts under Commiſſions, and in Letters 
of Attorney to receive Dividends, © c. the Addi- 
tion of the Bankrupt muſt be exactly as in the 
Commiſſion, and an Affidavit of the due executing 
fuch Letrers of Attorney muſt be produced to the 
Commiſſtoners, | + 
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CHAD. XV. 


Additional Coſes concerning Bankrupts, 
adjudged by Lord Hardwicke, and other 
late Fudgzes, never. before printcd. 


Eaſter Term 6 Geo. I. 


Maſarty and Barrow. 


A /FR. Fowkes moved to diſcharge a Bankrupt, 
. on producing a Certificate, purſuant to the 
Statute of Geo. 1. Mr. Strange oppoſed it, and the 
Caſe was thus: An Action was brought againlt the 
Defendant on eight Bills of Exchange drawn on a 
Gentleman at B/zoa, bearing Date December 1728. 
The Commiſſion iſſued January 13, 1728 ; fothat 
the Bills were drawn before the Commillion was 
taken out, but it was not ſaid when he became a 
Bankrupt ; the Bills were returned proteſted, viz. 
in February after the Commiſſion ; fo that on the 
13th of Jauuary 1728, the Party was not intitled 
to this Action, and therefore it was not a Debt on 
which the Defendant could be diſcharged by the 
Commiſſhon, for then there was no Caule of Ac- . 
tion, for no Action can be brought againſt the 
Drawer, till the Bill is tendred and refuſed by the 
Perſon on whom it is drawn. They ought to ſhew 
_ that the Bills were dated before the Act of Bank- 
ruptcy, becauſe the Statute ſays, that the Bankrupt 
ſhall on Certificate be diſcharged of all Debts con- 
tracted before the A&t of Bankruptcy; and. if the 
Bills ſhould bear Date after the Commiſſion, the 
Perſog who has them is no Creditor, ſo cannot 
come 
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come in under the Commiſſion of Bankrupts. By 
the Statute 6 Geo. 1, a ſummary Power is given to 
this Court, but that Power is not continued hy the 
'5 Geo. 2. and the Party muſt now take his ordinary 
Remedy by Arudita querela.. 
Mr. Fowkes, T he Statute 5 Geo. 1. was a tems 
1 porary Act, and is now expired; but the 6 Geo. 1. 
ll  . * 4s ſtill in Force, and refers to the 5 Geo. 1. the Sta- 
| tute 7 Geo: 1. ſays, that any Perſon having Bills, 
Bonds, or promillory Notes, payable at a future 
| Pay, ſhall have the Benefit of the Commiſſion, 
- but it takes away from them the Power of peti-_ 
tioning for a Commiſſion, which they had by the 
6 Geo. 1, It cannot be denied but that the Plain- 
tiff may come in under this Commiſſion, and then 
he is in the ſame Condition as any other Creditor : 
It is a ſettled Rule of Law, that a Man becomes a 
Debtor that Inſtant he figns the Bill, otherwiſe the 
PiſtinRion of its being Debitum in praſenti ſolven- 
dum in futuro, would be groundleſs, As to what 
is ſaid, that we ſhould proceed by way of Audita 
| Qnerela, that is founded upon the Suppoſition that 
| the Statute of 6 Geo, 1. is expired ; but it is not; 
and therefore we may proceed by Application to 
this Court. Fn pe tg 
Mr. Strange. This is not ſuch a Debt as we could 
prove under this Commiſſion by Virtue of the Sta- 
| tute 7 Geo. 1. for the Preamble of that A& ſays, 
where Bills that are given for Goods and Merchan=- 
; dizes, ſo that extends to no Bills but what are 
| given by way of Merchandize, which does not ap- 
pear to be the Caſe of the Bill in Queſtion. 
| Probyn Juſtice, The enacting Part of 7 Geo, 1. 
fl is general, and extends to all Bills, "The Certih- 
| cate was allowed by the Chancellor the 24th Day 
| March laſt, and the Allowance of the Certificate 
will be of no Avail, as to his Diſcharge, in caſe it 
| ' be 2gaioſt the Act of Pailiament, 
4 | The 
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The Bill by Relatiog is a Debt trom the Time ic 
is drawn, and as theſe Bills were given before the 
Commiſſion taken out, they are diſcharged by the 
Commilſon and Certificate. 

_ Lee Juſtice, doubted whether 6 Geo. 1. was con- 
tinued or not; and though 7 Geo. 1. extended in 
general to all Bills, for that the ena&ting Part of a 
Statute often goes further than the Preamble; and 
the Words of the Act are, 4! Bills, &c. given on 
a valuable Couſideration ; a Man thereupon becomes 
a Debtor by drawing a Bill of Exchange, and the 
A& diſcharges the Bankrupt from every thing ow- 
ing by him at the Time of committing the A& of - 
Bankruptcy. OE; 

| _ Mr. Strange. It does not appear when he became 
a Bankrupt, though the Time is certain when the 
Commiſhon was taken out, and therefore he might 
have committed an Act of Bankruptcy long before 
the Commiſſion was taken out, for any thing which 
appears to the contrary ; and as they are now come 
to diſcharge themſelves, they ought to ſhew the 
Certainty of it. But notwithſtanding, the Courr 
ordered the Defendant to be diſcharged. | 


At the Sittings in C. B. in London after 
_ the Term, before Eyre Chief Fuftice. 


- Phillips and Peck az0inft The Sheriff 
| > 06 MK 


T* IS was an Action againſt the Defendant 
for a falſe Return to two Fieri facias's, and 
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_ on Evidence the Caſe appeafed to be thus, viz. M0 


The Plaintiff ſent into Eſſex a Writ on meſne Pro- 
ceſs and a Fieri facias againſt one Ward, and both 
Writs were delivered to the Sherift, and [ard was 

arreſted by Virtue of the Writ about two Hours 
. . before 


288 Additional new Caſes 


before the Sheriff took his Goods in Execution by 
Means of the Fieri facias ; ſoon after that Arreſt, 
and before his Goods were taken in Execution, he 
was carried to Colcheſter to'the Officer's Houſe, and 
deſired the Othcers that they would not let any 
one know that he was there; and on being told on 
the next Day, which was Sunday, that Finch one of 
| his Creditors asked after him, he prayed for God's | 
Sake don't let him know that I am at your Houſe; 
_ and upon #:nch's coming the next Day to inquire 
after him, he then defired of the Officers, that 
Finch might not be permitted to fee him. In a- 
bout a Week after, the ſecond Fieri facias was ex- 
ecuted on his Goods, but the Sheriff ſuppoling 
that he became a Bankrupt from his firſt Arreſt on 
the meſne Procels, delivercd the Effes to the Af- 
ſignees of the Commiſſion of Bankruptcy taken out 
apainſt Hard, and returned Nulla Bona to both. 
the Writs of Fieri facias. . 
Upon hearing the Evidence, the Chief Juſtice 
ordered the Act of 1 King Fames 1. cap. 15+ ſet. 2. 
which deſcribes a Bankrupt, to be read ; and then 
| ſaid, that between the Time of executing the two 
Writs of Fieri facias, he had been guilty of an A& 
of Bankruptcy, for that he had withdrawn himſelf 
from the Place of his Habitation, and had abſented: 
But Serjeant Darxa/l ſaying, that that muſt be done 
with a Delign to defraud his Creditors ; the Chief 
Juſtice told him, his very Abſenting himſelf was ſuf- 
ticient Evidence of the Fraud deligned. Then Ser- 
jeant Eyre faid, it muſt be a voluntary Abſenting 


of himſelf, and not by Means of an Arreſt, And 


the Chief Juſtice faid, So it was here, for that ic 
appeared on Evidence, as indeed it did, that on the 
Mouday after the Arreſt, he was diſcharged out of 
Cuſtody on the Writ of meſne Proceſs, and from 
that Time he ſecretly withdrew, | | 
Therefore 


4 


4 
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Therefore the Chief Juſtice told the Jury, that 
as here appeared not to be any A& of Bankrupcy 
commicted by J/ard till after the Time of the tirſt 
Execution, upon that Return they muſt find for 
the Plaintiff; and that ſince he had between the 
Time of the two Executions ſo behaved himſelf, as 
to make himſelf a Bankrupt, by which the Intereſt 
in his Goods was velted in the Aſſignees, they 
ought on the laſt Return to find for the Defendant; 
which they did accordingly. IN. B. The Officers 
who took the Goods in Execution were called ag 
Witneſſes for the Defendant; and the Counſel for 
the Plaintiff objected to their being ſworn, becauſe 
they generally give Security to the Sheriff. Here 
the Chief Juſtice ſaid, that did not yet appear ; 
ask them ? Which being done, the Officers owned 
they had given Security, but that they had delivered 
the Goods over to the Afﬀignees, by Order of the 
Under-Sheriff, and they had a Warrant from the 
| Under-Sheriff, which they called a Superſedeas for 
| their ſo doing; and upon its being produced and. 
read, their Teſtimony was allowed, for that. it ap- 
peared to be a full Indemnity to them from the 
| Sherift for what they had done. 


Howard and Poole. 


| Mich. 8 Geo. 2. before Lord Hardwicke, | 
| Page, Probyn and Lee. pe. 


C A Ju Commiſion of Bankrupcy was tzken 
| out againſt the Defendant and Partner, and 
' an Allowance of the Certificate of the Commiſhon- 
| ers of Bankrupts was obtained by the Lord Chan- 
| cellor purſuant to the Statute 5 Geo. 2. and the De- 
| fendant was now ſued by the Plaintift for a Debe 


| due upon his ſeparate Account, and arreſted; on 
; | | which 
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which it was moved, that he ſhould be diſcharged 


_ out of Cuſtody upon filing common Bail ;. for: the 


Defendant had pleaded in this Caſe, that the Cauſe 
of Action aroſe before the Cauſe of Bankrupcy, and 
the Statute of 5 Geo. 2. ſays, that in Caſe any ſuch 
Baikrupt ſhall afterwards be arreſted, proſecuted 
or impleaded jor any Debt due before ſuch Time as 
he, he or they became Bankrupt, ſuch Bankrupts ſhall 
be diſcharged upon common Bail, So the only Que-_ 
{tion in this Caſe was, whether the Certificate un- 
der the joint Commiſſion ſhould operate as a Dif- 


charge of all Debts due upon the ſeparate Account 


betore the Bankrupcy, as it certainly does upon 
the joint Agecount. - 

7. for the Plaintiff, argued, T hat in a joint Com- 
miſtion the ſeparate Creditors who come in un- 
der that Commiſſion, can have no Satisfaction for 
their Debts, till all the joint Debts are paid off, 
and therefore they ought not to be bound by ſuch 
a joint Commiſſion ; and in this Caſe, the Plaintifi 


was denied to be admitted a Creditor under the 
- joint Commiſſion. For this he cited 7r:in. 11 Aun. 


Gefling and Bunter, to ſhew, that if any Doubt 
ariſes with the Court, they will not admit the Par- 

ty to common Bail, | . 
D. The Statute is in general Words, that the 
Bankrupt ſball be diſcharged on common Bail from 
all Debts owing by him before the Bankrupcy ; 
and makes no Diſtinction between a joint and ſe- 

parate Commiſſion. i 
C. ]. If there was any Debt in this Caſe, the 
Court would not diſcharge the Detendant on com- 
mon Bail, according to the Caſe cited by Mr. T. 
but in this Caſe I think the Defendant ought to 
be diſcharged on filing common Bail, for the Statute 
makes no Difference between a joint and ſeparate 
Commiſſion, I have heard it ſaid that ſeparate 
Commilitons are often taken out to {ave Expence; 
though 


concerning Bankrupts, 297 
though I think it is rather done to create Expence; 
and I never could ſee any Reaſon for taking out 
both joint and ſeparate Commiſſions : for if two 
Partners commit. an A& of Bankrupcy, they are 

 Bankrupts in all Reſpe&ts, and cannot be ſaid to 
be Penkropes as to their joint Eſtates, and not fo 
as to their private ſeparate Eſtates. 
The Statute 4 Geo. 2. is general, and takes no 
Notice of ſeparate Commiſſions ; a Diſcharge under 
a ſeparate Commiſſion has been determined to be 
a Diſcharge of Debts owing under the joint Trade. 
Before the Statute 10 Ann. c. 15. if there were two 
Partners, and only one Party became Bankrupt, and 
2 ſeparate Commiſſion was taken out apainſt him; 
there was no Doubt but the Diſcharge of that 
Bankrupt diſcharged him from all Debts which ke 
owed in his joint as well as private Capacity ; bur 
the great Queſtion in that Caſe was, Whether by 
ſuch Diſcharge of the Bankrupt, the Partner of ſuch 
Bankrupt ſhould not lizewiſe be diſcharged from 
fuch Debts he was diſcharged of? and therefore 
that Statute has enaGed, that ſuch Partner {hall nor 
be diſcharged ; though if a joint Debt is diicharged 
by a ſeparate Commiliion, there can be no Queſtion 
but a joint Commiſſion will diſcharge a ſeparate 
> Debt. Wherefore | think clearly that the Defen- 
' dant muſt be diſcharged on filing common Bail. 
P, The Suing out of a ſeparate Commitſion, is 
only for the Benefit of the Clerks. And he ſpoke 
_ to the ſame Effect with the Chief Juſtice, _ 
5 I. The Caſe of Grace and Higham, Paſch, 
: 4 Geo. 2. was the ſame in Efe&t with this ; it was 
WH an Action againit the Defendant as Indorfor of a 
0 
e 


Note, .upon his ſeparate Credit, and on the Evi- 
_ dence at the Trial he produced his Certificate un- 


o  dera joint Commiſſion of Bankrupcy ; and though 
oc on its beivg made a Caſe, and argued here, the 
>, F Court did not determine it, yet they ſezmed ſtrongly 
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inclined to think that the Gertificate was a Dif- 
charge of the ſeparate Debt. But we are now to 
take this Caſe on the Statute and Certificate, and 
the Statute ſays, that he,who has ſuch Certificate 
ſhall be diſcharged from all Debts owing by him 
before the Time of that Bankruptcy ; therefore we 
are not to conſider what Directions are given in 
Equity, as to the Diviſion and Diſtribution of the 
Bankrupt's Eſtate. And ſo I think the Defendant 
ought to be diſcharged. 

P. bcivg of the ſame Opinion, he was diſ- 
charged on filing common Bail. 


Maſtor againſt Winter and Laurence. 


At the Sittings in London, before Lord 
7 Hardwicke. 


N Action was brought by the Plaintiff as Aſ- 
{/ \ ſignee of a Commiſſion of Bankrupts, and 
the Plaintiff's Counſel were going to prove the 


 Bankrupcy, and the Debt due by the Defendant 


to the Bankrupt; but Mr. P, the Defendant's 


Counſel, objected to the Commillion itſelf, for that 


the Bankrupt was bound to one Mrs. Newill in a 
Bond for 1007. Mrs. Nevzll died, and made Mrs. 
B. her Executrix, who afterwards married one 
Hummerton ; and on the Bankrupt's failing, he a= 
lone petitioned and ſued out the Commiſſion of 
Bankruptcy ; whereas, he inliſted, that as this Debe 
was due to the Wife of Hamwerton as Executrix, 
ſhe claimed ir in auter drozt, and ought to have 


| joined with her Husband in ſuing out the Commil- 


ſton, | a | | | EET: 
Mr. C. coxtra, inſiſted, that the Husband alone 
might have demanded the Debt, and having re- 
ceived it, might have converted it to his __ 
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'Vſe, or, if he pleaſed, might have releaſed it, and 


ſuch Releaſe would well have diſcharged the Debt, 
without the Wife's joining in it; and therefore he 
concluded he might properly petition without his 
_ Vife. 


C. J. The Petition ought to have been by the. 


Husband and Wife, for the Debt due to her in 
auter droit, and though ir is true, that the Wite 
alone could not brivg an Action for this Debt, 
_ without joining the Hushand, yer the Husband's 
Joining is only for Conformity ; and on the other 
Hand, the Husband could not have brought an 
Action without joining his Wife, Suppoſe the 
Wife had died, the Husband would not by taking 


Adminiſtration to her have been intitled to this. 
Debt, but there muſt have been Adminiſtration de 


bonis non of the firſt Teftator. If the Husband 
| had not been the petitioning Creditor, but had 
wanted to have proved his Debt under the Com- 


miſſion, he and his Wife muſt have claimed it be- 


fore the Commiſſtoners; and therefore he held it 


_ clearly that the Commiſſion was not properly ſued 


out, and thereupon the Plaintiff was nonſuited. | 
— Mich. 7 Geo. 2. 


Brafſey aud Dawſon. 


A N Action was brought by the Plaintiff, AC- 
ſ1 


gnee under 2 Commiſſion of Bankrupcy 


againſt the Defendants, Commiſſioners of the Land- 
Tas. In this Cafe, one Fare/ow was a Collector 
of the Land-Tax, and had colleGed a great deal 


of Money for the Publick Uſe, and on July the. 
7th, 1731, abſconded, and became a Bankrupt, 


and on the 16th of the ſame Month and Year the 


_ 


U3 Com- 


= »— yy » - ——_ 
= - FT — ed 
at HOT - ws 75 
_ , 7 
* 


F 
$ - 
EOS 


< Len Aon Cole 
a 4: a TIS. 


SE A I 


a = _ 
2 O—_—_ ——_—C__—_——e—e 
=  £- over res”. 4 oe 


"> Was 


3a er —— CR... s Ga 
2 On ED A, APE +— 


- 
1 REPS 


a - TS eo VAI roo wwe mend an hone cd et oe > Ine. 
a - « - 
_— - . _ ” R a 


294 Additional new Caſes 


Commiſſioners i{Tued their Warrants, and ſeiſed his 
Goods, Cc. after a Commiſſion was taken outs 
and Aſſignees appointed. This Caſe was tried be- 
fore Lord Raymond, ard Verdi given for the 
Plaintiff, ſubject to the Opinion of this Court. 

 Serjeant D. The only Queſtion in this Caſe is, 
Whether the A& of Bankrupcy fo took away the 


Property of the Goods before Aſſignment, as to 


make them ccaſe to be his, 
C. J. If an Extent be iſſued out, nay only 
teſted, before the Goods, &c. are aſligned, tha 
Extent will be good. - | | 
D. That is a Prerogative Caſe, but this is in 
the Caſe of a private Perſon; and it is like the 
Caſe of an Adminiitration granted, which veſts the 
Property of the Inteltate's Goods in the Admini- 
ftrator from the Time of the Inteſtate's Death. 


In C. B. in Loudon, 3 Geo. 2. Andrews and Sir 
 Matth:w Decker's Caſe, was tried at Nift Prins, 


before Chief Juſtice Eyre, and the Action was 
brought againſt Sir Matthew for a falſe Return to a 
Fieri jacias, viz, Nulla bona. It appeared on E- 
vidence, that Goods of the Defendanc were 1n the 
Houſe at the Time of the Return, bur that the 
Party whoſe Goods were to be taken became a 


Bankrupt before the V/rit was delivered to the De- 


teidanc, and that a Commiſſion was iſſued againſt 
him, but his Goods were not aſſigned over by the 


Commiſſioners. Here the Commillion was held to 


be a ſufhicient Proof of his being a Bankrupt. 
Serjeant E. This Cale concerns the Crown, 


and therefore the Property is not altered till Al- 


fipnment, and an Exteat in Ajd executed before 
the Aſſignment, is good; ſo is 3 Keb. 14. The 
Crown is not bound by Statates relating to Bank- 
rupis; ſo Sir William Jones 203. An Extent and 


3 Warrant from the Commiſſioners of the Land- 


Tax alers only thg Manner of collecting the Mo- 
ney 


concerning Bankrupts, 295 
ney of the Crown. By the Statute of 3 Gey. 2. 
fo. 25. if any Collefor refuſes to pay the Money 
which he has collected, any Commiſtiover may com- 
mit him, and ſeize his Eſtate; and this is a new 
Law, and ſhall control all the former Reſolutions. 
3 Leo, 69,. 191. S. C. | 
 D. I agree the Property of the Bankrupt's E- 
ſtate does not velt in the Plaintiff till the Aſfign- 
ment, fo as to give him an Action ; but when that 
_ is made, it gives him by Relation a Property from 
the Time of the Bankrupcy; this Caſe does not 
concern the Crown ; for by the Statute 3 Geo. 2. 
fol. 18. it appears, that the Seizure of the Collec- 
_tor's Eſtate is for the Benefit of the Pariſh, which 
' is anſwerable for the Money at all Events; there- 
fore the Pariſh is to return to the Commiſſoners 
ſubſtantial Men of the Pariſh to be Colle&ors and 
Aſeſlors, and the Money collected comes not to 
the Crown till it is paid into the Hands of the Re- 
_ ceiver. Ef # 
_ . C. |. In this Caſe are two Queſtions ; the firſt 
is, Whether if this be the Caſe of a private Per- 
ſon, what Efte& an A& of Bankrupcy has on 
the Goods in that Caſe before an Atſhgnment ? 
In the Caſe of a private Perſon, there is no actual 
veſting of the Bankrupt's Eſtate before Aſſign- 
ment, becauſe the Commiltioners have only a 
Power of Diſpoſa} ; but after Aſſignment they veſt 
to many Purpoſes by Relation from the Time of | 
the Bankruptcy, as to avoid the Acts done by the j 
BH Bankrupt bimſelf; and therefore I think, it a 
FF Judgment be given againſt one before a Bankruptcy, 
and the Execution be compleatly executed by Sale 
of the Goods, and Payment of the Money over, 
. FF before the Aſſignment, that the Execution will be 
| i good. But here in the Caſe of a private Perfon, 
. the Execution would not be compleated, for the 
. | Goods were not diſpoſed of by the Officer before 
U 4 the - 
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the Aſſgnment, and then I think this Commiſſion 
will over-reach it. So the Queſtion is, Whether 


_ this is a Prerogative Caſe? And it ſeems to me that 


it is ; for, though the Money when levied is to be 
applied to the publick Uſe, yet it is always conſt- 
dered as the Money of the Crown, therefore it is 
always recovered by the Prerogative Power ; and 
I think it is hard to imagine that the ſummary 
Remedy given to the Commiſſioners by the Statute 
of 3 Geo, 2. ſhould put the Crown in a worſe 
Caſe than it was before; and if an Extent in this 
Caſe had been ſued out, the Goods would have 


| been bound even from the Teſte of it, and ther 


could be no Relation. 
The Queſtion here is, Whether this Warrant 


' can have the ſame Effte& as an Extent would have 


had? As to the Pariſh being liable, that makes not 
leſs the Money of the Crown than before, for that 


_ 3s only giving the:Crown a double Security for the 
Money. And in the Caſe of Box and Norton, it 


was held, that an Extent and Execution after Aſ- 
fignment would be good. The other Judges ſaid 


little to it, See Salk, 111. contrary to Andrew's 


Caſe cited by Darnall. And per Cur. it was or- 
dered to ſtand over, 


THE 
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F A Bſconding, makes a Perſon a | Bankrupt, Nag 
2 


Abſenting, where one abſents for a Time for Fear 
of Arreſt, and then returns, he is Bankrupt, 
24, 26 

Not if he abſent himſelf to avoid the Writ 
& Excommunicato Capiendo, &c- 26 
Where a Man abſconds on Writs of Execu- 
' tion iſſued, &c. | 137, 288 
Accounts, between the Bankrupt and others may 


be ballanced by the Commithoners or Afl Ignees, 


w— And what appears due on either Side, to be 
. claimed as Debts,  - 


In thoſe of Merchants. if one becomes 


Bankrupt, the other ſhall pay the Sum due to 


the Bankrupt upon the Foot of the Account, and 


no more, 80 
Otherwiſe it is as to Accounts aſter the 
other's becoming Bankrupr tbid, 
| Accoung 


= 


THE TABLE. 
| Account, to be rendred to the Bankrupt of his FE. 
| ' __ Rate, by the Commiſſioners, Page 144 
Accountant to the King, if by Fraud, his Goods” 
| may be fold, £2. <+S8hhs 
i Won brought by Af Ionees of the Bankrupr' 
'; Eſtate, Q5 
When may be had by the Bankrupt himſelf, 


97,98 
98 


| w-— Or by the Commiſſioners, 
| Atts, which make one a Bankrupt, *3 &c. 
| Affidavit, of a Debr due from a Bankrupt, to take 
| out a Commiſſion, 167, 263 
- A further Aildavit of petitioning Credi- 
tors, 264. 
——— Of the A of Bankruptcy, o 265 
k Allowance made to Bankrupts, on their ſurrendring 
and conforming to the Statutes, 48 
E - m—— - To be allowed 3 per Cent, if the Effects 
do not come to 10 5s. in the Pound, :/ 
== | — When pay 10 5s. in the Pound, to have 5 
s fer Cent, not excecding 200 /. | 48 
m— — When amounts to 12 £. 6d. in the Pound, 
allowed 7 and a half per Cent, but not above 
250/. 49 
—— — And when pay 15s. in the Pound, ſhall 
have 10 fer Cent, paid by the Aſſignees, not ex- 
ceeding 300 /. _— #bid, 
———  — But nothing allowed, where above 100 /. 
given by the Bankrupt on Marriage of his Chil- 
dren, and not enough left to pay all Debts, 50 
w—-—— — Or when he has lolt 5 /. a Day, or 1007. 
in a Year, before the Bankruptcy, at Gaming, 
or by buying of any Publick Stock, where the 
Contract was not to be performed in a WO, 
ib 
Arreſts, on feioned Actions, making Bankrupts, | 


2} 
- mpo— A Perſon arreſted, and jying i in Priſon, when | 


{hal} 


qi _—_— 
_ 


TAE TABLE. 
Jhall be adjudged a Bankrupt from his firſt Ar- 
relt, Page 28 
nn I ſome Caſcs ſhall not relate to thar, 
28, 29 
Aſſignees, choſen by the major Part in Value of 
Creditors, whoſe Debts are 10/7. each, SI 
And may be firſt made by the Commiſ- 
 ſioners, for better preſerving the Bankruprt's E- 
ſtate, 82 
New ones when appointed, and old Af- 
Genera removed, to whom the new are to deli- 
ver Effects, on a large Penalty, 82, 83 
By Conſent of major Part of Creditors may 
ſubmit Debts and Diſputes to Arbitration, 84 
And make Compolitions with Bankrupt's 
Dubware, 85 
One or more of the Creditary uſually are 
Aſſignees of the Baonkrupt's Effects, in Trult for 


themſelves and the other Creditors, 86 
They may be made though no Creditors, 
nor congerned in the Commiltion, - 3 


-——- The Aﬀgnces have generally the ſame Re- 
medy for Recovery of the Bankrupt's Debts and 
Eltate, as the Bankrupt bimſelf might have had, 


95, 96 
ws What Privity of Eſtate or Contra& is tranſ- 
ferred to Aſſignees, 96 


In Debt brought by a Bankrupt, the De- | 
ſendant may plead Payment to the Aſﬀgnees of 
the Commiſſioners of Bankruptcy, Þ 97 
hat Remedy Creditors have where Af- 
gener die much in Debr, by Bill againſt their 
Adminiſtratois, Fc. _ 99 

Till the Baonkrupt's Goods be aſſigned, the 
| Property i is not out of the Bankrupt, . 85 
The Eſtate of a Bankrupt does not becomg 
veſted until Alignment, bur aſter it velis by Re- 
lation. 
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——— — Where an Annuity granted on Marriage, 


THE TABLE. 
lation from Time of the Bankruptcy, to avoid 
mean Acts, Page 295 


 Aſſigament of Debts, how made to Creditors, 86 


>—— —- A Debt on ſimple Contra&, or a Bond, 
before Day of Payment, may be aſſigned over, 
gan, nh 

—— — Where due to the Wife while ſole, f 
| fignable by the Commiſſioners, on the . Bank- 
' ruptcy of the Husband, ' *"-- "BG 
—— — What Aſſignment of an Eſtate mort- 
gaged is good, or of Legacies given a Wife, for 
the Benefit of the Creditors, 91, 93 
—-— —— Before a Legacy paid to a Son, though 
he had a Decree for it, the ſame was aſſigned, 

| 95 


| is not aſſignable, — abid, 


——— —— The Form of it, made of Goods and 


Chattels of a Bankrupt to Truſtees to get in 
Debts, and account with the Commiſſhoners, 
OD 187 
=——— —— By Commiſſioners of Bankrupts, of a 
Leaſe for Years, Debts, Goods, Wares and Mer- 
chandize, 2c. Ye, '..- 200 
——— - Upon two ſeveral Commiſſions iſſued, 
where ſome of the former Commiſſioners were - 
dead, 204 


 =————— of a Bankrupt's Lands by Commiſſioners, 


206 


S | 
Attachments, and Sequeſtrations, what are within 


the Statutes, s 36 
>—— — Muſt be of the Party's immediate pro- 
euring, to make him a Bankrupt, ens 2 


Cc 
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Baukrupt, oenerally defined, and how Kidkragis 
are deſcribed by Statute, Page '% 
—-— As Perſons ſeeking their Trade of Living, 
MY Buying and Selling, 2 
-—— Departing the Realm, or beginning to 
"keep Houſe, . ibid; 
© ering themſelves to be arreſted for 
Debts not grown due, or outlawed, ibid, 
a————Procuring their Goods to be attached or 
ſequeſtred, ibid, 
-——- Making fraudulent Conveyances of Land 
| or Goods, to defeat Creditors,  #bid. 
And departing from their dwelling 
Houſes, yielding themſelves to Priſon, or lying 
_ there ſix Months, &*c. ibid, 
——— Perſons not bred up in I race, that have 

_ Stocks in the Publick Companies, no Bankrupts, 


3 
— ———— Nor Members of the Bazk of England, 
but Bankers and Brokers are, -:.tbid. 
No Receiver General of Taxes, Farmer 
_ _ or Grazier, ſhall be a Bankrupt, 4 
= — — A Perſon muſt be Buyer and Seller, 
| and not either alone, and by Buying and Selling 
yet the greateſt Part of his Living, 5 
————— Where a Merchant leaves off Trade, 
and having Goods in his Hars ſelis them, he is 
not within the Statutes of Bankruptcy, 6 
But for the Debts contracted before he 
gave over Trading, ir is otherwiſe, ST or 
Diſcontinuance for a Time, is not an 
Exemption from rhe Statutes, s 
—— —— —- The Buying and Sellirg muſt be of Per- 
ſonal Things, that makes a Bankrupr, ibid. 
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is follicient, but muſt be a general Trade, 


Page 8 
Saab A Shoemaker, NED buys Leather, and 
| fells it. in Shoes, may be Bankrupt, | 9 


——— 90 an Ironmonger, converting Iron into 
Wares, a Natler, Clathier, Carpenter, Vintner, 
Brewer, Baker, Weaver,* Dyer, Tanner, &c. 

zbid. 

FOND - But a Taylor, who is no \ Saleſman, and 

an Innholder as ſuch only, are not within the 
Statutes, wid, 
=_ — The calling any Tradeſman Bankrupt, 
' who is a Perfon of Credit, Actions brought for, 


:-O "$0, F1 
Ss If a Servant petting his Living by Ser- 
vice, be called Bankrupr, I2, I3 
Calcs of Innkeepers not being Bank- 

rupts, unleſs Traders or Chapmen, WW 7 - 


— Though buying and ſelling Proviſions, 
and thereby acquiring Means of Living, ſome 
hold may make one a Bankrupt, | 16517 


—_—_ — Farmers that buy 2nd ſell Potatoes, &c. 


does not bring them within the Statutes, 19, 20 
——— —— But a Farmer, or Innholder, being a 
Trader ; a Lawyer dealing in Coals, or becoming 
2 Factor abroad, and trading hicher, ſuch may 
be Bankrupts, 20, 24 
And ſo may Perſons who buy Goods and 
ſell them in /re/and; or where bought abroad 
beyond Sea, are ſold here, +: :4Jz 24 
One keeps within to prevent being ar- 
reſted, and atierwards goes out to Market and 


i ——————_ 


BO 


other publick Places, when not within the Sta- 


tutcs, | | 25 
Though committing a plain Act of 
| Bankruptcy, if after that he goes abroad, and is 
a great Dealer, it will not purge the firſt Act, 
26 

3 | | — hen 
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—_——— When Bankruptcy ſhall be ſaid to com- 
- mence, Page 28 
—— —— Once adjudged a Bankrupt, and always 
fo, yet in ſome particular Caſes may be twice 
Bankrupt, 41 
A Perſon though declared a Bankrupt 
by the Commiſſioners, that is not final, but 


| 


muſt be found by Jury, 40 
— — How the Bankrupt is to be relieved againſt 
Commiſſioners for Miſdemeanors, ibid. 


Bankrupts are to ſarrender themſelves within 42 

Days, after Notice of a Commiſſion iſſued, 47 
——— ——- And on Oath diſcoyer and deliver up alt 

their Eſtate and Effects, | ibid. 
——— Not ſurrendering and delivering up Et- 
fects, but removing or imbezilling the ſame to 
201, Value, made Felony, 44 
-— Lord Chancellor may enlarge the Tine 
for ſurrendering 50 Days further, 45 
— The Bankrupts to attend the Aſſignees, 
and deliver their Books and Papers to thei, Tc. 


ibid. 
— -—\/herein they ſoall be free from all Re- 
| raint and Impriſonmenr, _ 46 


—— —— Officers detaiaing ſuch Bankrupt to pay 
him » l. a Day, 
In caſe a Bankrupt be in Priſon on Ex- 
ecution before the Commiſſion, rhe Commiſ- 
fioners ſhall attend him there, and take his Diſ- 
covery, ibid. 
Conformine, the Bankrupt allowed cer- 
tain Sums out of his Eſtate, 48, 49 
—— —— Though the Bankrupt's Body is releaſed 
and diſcharged by the Commiſion, and freed 
from Arreſts, Oc his future Effects ſhall be lia- 
ble, | 49, 59 
— —— A Bankrupt to be committed to Gaol on 
Certificate of the Commillioners, and Warrons 
of 


THE TAB LE 
of any Judge or Juſtice, where he doth not yield 
_ himſelf up, "Page 52 
Yer ſubmitting to be examined in Time, 
ſhall have the Benefit of the Statute, 5: 
———— If the Gaoler permit him to eſcape, in- 
curs 500 /, Forfeiture, 54 
Bargain and Sale, by the Commtilionces, of the 
Bankrupt's Lands and Goods, Annuities, &c. 


————————_— 


how made by Deed inrolled, 27 | 2k 
To be firſt valued and appraiſed to the beſt 
Value; _ tbid, 
And ſhall be good againſt the Bankrupt, his 
Wife, Heirs and Children, 11'S 
Aiſo of Copyhold Eftates, Lands intailed, 
or held in Reverſton, 114, 115 


Extraordinary Caſe of Sale of Land of a 
Bankropt greatly incumbered, and of Breach of 
an Agreement: by Creditors, "where Relief was 
givea to the Bankrupt' $ Childre, cruelly dealt 
with, -- TIF, $168,120 
In what Caſes the Lands may not be ſold 
by Commiſſioners; the Difference between a 


Bargain and Sale and Feoffment, I20; I21 
The Time of inrolling the Bargain and Sale 
in x this Caſe, no Relation admitted, 121,122 


Where intailed Lands are ſold, the Bargain 
and Sale ſhall bar the Bankrupt and his Lſue, 
and Perſons in Remainder, @c. as if a Recovery 
were ſuffered, I 23 

—— Land held in Right of the Bankrupt's Wife, 
or granted in Conſideration of Marriage, if no 
Portion be Paid, the Commiſſioners may ſell it, 

I 24, 125 

——— Two Perſons having Lands jointly, if one 

becomes Bankrupt, his Moiety ſhall be fold, 125 

———- — By the Statute Lands deſcended or deviſed 
to the Bankrupt, ſince his Bankruptcy, may be 
fold by the Commilioners, 126 

3 = — And 
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——— And the Bankrupt ſhall not wave the De- 


' viſe, Page 126 
A Remainder after an Efſtate-Tail, cannot 
| be fold till it falls, and why, ibid. 


—— —- How the Commiſſioners are to ſell mort- 
gaged Lands, on Tender of the Money, Tc 
-—— 204 ISP 

— The Commiſſioners AM ignecs may make En- 
tries on Lands for Conditions broken, or to take 
 Diſtreſles, 128 
Bill in Chancery, by a principal Creditor to call Af- 
ſignees to account, and diſcover ſuch Eſtate of 
the Bankrupt as hath come to their Hands, 212 
Bond, Form of, given to the Lord Chancellor upon 
ſuing out a Commiſſion, 170 
From Aſfignees under a Commiſſion of Bank- 
rupts to. a Creditor, to pay his proportionable 
Share, 210 
——= Where Bond is aff ened by Commiſſioners be- 
fore the Day of Payment, though the Obligation 
be afterwards forfeited, the Bankrupt ſhall not 
take Advantage of this, and the Aſſignment ſaves 
the Forfeiture, _ 87 
——= The Bankrupt and his Debtor are bound in 
a Bond to one in Truſt for the Bankrupt, the 
Executor of the Obligee releaſeth, yet this Debt 


may be aſſigned, ibid. 
A Plaintiff need not ſhew the Obligation in 
Court, in Action of Debt on a Bond, 97 


—— Where Money paid to the Aſſinees, is a good 


Plea in an Action on Bond made to the Bank- 


'N 
} 
{ 
} 
| 
: \ 


THE TABLE. 


CG. 


tnifear, that a Bankrupt hath conformed, to be 


bored by four Parts in five in Number and Value 
of Creditors, whoſe Debts amount to 20/7. each 
Creditor, "Page 157 
———  — And be allowed by the Lord Chancellor, 
or Judges, to whom referred by him, but any of 


the Credirors may object againſt it, 154 
Securities given to Creditors, for Money to 
 ttgn ſuch Certificates, to be void, | ibid. 


—-—— — "The Bankrupt ciſcharged on the Certificate 
from all Dcbts and Actions before he became 
Bankrupt, | I55 

——— Afterwards muſt attend the Commiſſioners, 
in order to Tertle Accounts, and the better get- 
tiong in of his Eitate I55, 156 

— -—— Or may bc apprebended and committed to 
Vriſon till he does, 156 

An <xtraordinary Caſe, where a Creditor 

was relieved for his whole Debr, though he took 

Bond of the Bankrupt, on withdrawing his Peti- 

tion againſt the Allowance of the Certificate, 

"5% 339 

The Form of i it, to the Lord Chancellor of 

the Bankrupt's conforming to the Statutes, 184 

The Cieditors Atteltation of their Conſent 


thereto, | 186 
———  Bavkrupt's Oath of its bing fairly obtained, 
© ---#bt1d.-: 
Confirmation and Allowance by the Lord 
Chancelior, | | ibid, 
Commiſſiou of Bankrupts, the Method of ſuing it 
our, 

———— Qualification cf the Commiſſioners, 7b1:d. 
_— - lhe graning it by Lord Chancellor not 
| difucrionay, but de Fure, = 56 


Comms 


| PG 
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| Commiſſion to be at Requelt of Perſons intereſted 

on Petition, Page 56 

— And by the like Means may be ſuperſeded 

and ſet afide, ib d. 

-— Though Bankrupt dies, the Commiſſton- © 
ers may proceed, ibid, 

—— —- [t muſt be iſſued in due Time, and not 
kept long before executed, or may be avoided, 

_ 7 

-—— —— Shall be taken out within five Years 

ter Act of Bankroprcy, to avoid Sale of Lands, 
3o, 31 

- This not underſtood aſter the firſt AG 
making one a Bankrupt, 

—— —— On a Commilſon raptrieded it may be 
renewed at the Suit and Petition of other Cre= 
ditors for good Cauſe, 59. 

Whatever is done in_Purſuance of the 

Commillion; if it be ever fo little, is a Dealing 

in it, to juſtify Proceeding therein, = 

—— A Creditor coming to prove his Debt, 
"Hob with Delign to oppoſe the Bankrupt's 
Certificate, where an Election to have his Re- 
medy under the Commiſſion, 62. 

————— Put not if the Commiſſion be taken out 
fraudulently to diſcharge the Bankrupt, 63, 65 

———— Where Money is due by Note, the Notes 
may be indorſed over, though bought for leſs 
than drawn for, and thereupon a Petition had 
tor a Commiſſion, 66 

———— No Commiſſion to be awarded unleſs the 
Debt of one Creditor be 100 /. or of two Cre- 
ditors 150 /. and three or more 2007, of which 


Affidavit is to be made, 6F- 
—-——— Bond muſt alſo be given in a large Pe- 
nalty to prove the Party a Bankrupt, ibid. 


Perfons ſuing out the Commiſſion not to 
have privately more than others, on Pain of fors 
""N-& feiting 
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ſg the Money, and lofing their Debts, 
Page 69 
——= The Charge of Commiſſions to be repaid 
the Creditors by the Aſſignees, and need be no 


Contribution, 69, 70 
' Commiſſioners, Power by the Commiſſion to ſeize 
the Bankrupt's Eſtate, 108 


— — They may break open the Houſe, Shop, 
Chamber or Cheſts of the Bankrupt, &c. where 
| any of his Goods ſhall be tor that Purpoſe, 109. 
— — And Perſons that conceal the ſame, for- 
 feit double Value, and alſo 1007. I10 
——————Put on voluntary diſcovering avy of the 
 Bankrupt's Effects, to be allowed 5 per Cent. 
= $08d. 
————— The Commioner Oath, and their Pro- 
ceedings entered on Record, @*c. 159, 164, 166 
On a new Commiſſion iſſued, the new 
Commiſſioners may call the old ones to account, 
166 
Commiſſion of Bankrupts, the Form of, 171 
Commitments by Commiſſioners, where Perſons re- 
fuſe to anſwer, Oc, when good, and when not, | 
100, 1035, 104 
A joint Commitment of two Perſons, ill, 
"107 
It muſt be until they have anſwered In- 
terrogatories, or ſubmit to be examined by the 
Commiſloners, | and not till diſcharged by due 
Courſe of Law, ibid. 
Concealing a Man's Self for Debt, only an Hour, 
makes him a Bankrupt, 25 
But if it be a long TI ime, and not to de- 
Pang Creditors, it is not fo, Es 3 


_— 


\ Concealmeat, of Goods and Efte&s by Bankrupts, 


on their Examination, when Felony, and Penalty 
of others, CES 44, 110 


Con: 
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Conveyances, of Lands or Goods fraudulent to make 
one Bankrupt, Page 37,38 
———— If before the Bankruptcy, ſhall be good, 
| 39 
————- Some ſhort Time before, may be doubtful, 
_ and if made after are totally void, 37, 40 


Where a Deed honeltly entered into, to 
pay Debts, abſconding may bring the Party with= 


in the Statutes, we» 


The Conſideration of Deeds, when may 
be inquired of, though not judged fraudulent, 
ISI 

' Copybold Lands of Bankrupts, may be ſold by Com- 
_ miſſioners, agreeing with the Lord tor 44 uſual 


Fine, II2 
. And the Purchaſers ſhall be admitted 'Te- 
nants accordingly, oy 


——_—— yych Eſtate in Land veſts in the Bargainee 


before Admittance, and bars a Wife of her Wi- 


dow's Eltate, for the RaGRrIge is no Jonger a 


Copyholder, 129 


No Title can be made to Copyhold Land 
without Surrender or Admittance, 130 
Where the Lord refuſes a Fine tendered, 
_ the Bargainee may enter, and the Commiſſioners 


may fell if a Bankrupt refuſes to be admitted, 


130, 131 
Creditors, who are within the Statutes, and who 
Boat, ----- 75 
A Mortgagee is not a Creditor, he being 
provided for by me note, A 
Where a Perfon lends Money to a Mer- 


chant on Pawn of Goods, it is the ſame, for he 


has Security in his Hands, ibid, 
A Plaintiff recovering on a Judgment, Co- 


nuſee in a Statute or Recognizance, and a Surety 


or Bail paying the Debt for the Principal, are 
Creditors, ibid. 
XA'3: —An 
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An Executor becoming Bankrupt, a Legatee. 
' is Creditor, Page 76 
—-—— Perſons lending Bankrupts Money after the 
| Commitlion iſlued, ſhall not be reilieved as Cre- 


| ditors, | ibid, 
The Creditors may come in before a Divi- 
| d=nd made, but not alter, | - 5 i 


When there are Creditors of Partners, they 
ſhall be paid out of the Partnerſhip, but other 


Credicors out of ſ:parate Eſtate, 59 
On Petition of Creditors, there may be 
ſeparate Commiſſions in ſuch Caſe, ibid. 


A Commiſſion being taken out, Notice in 
the Gazette to be given of it for the Creditors 
to meet, &@c, 73 
And to prove Debts on Oath, falſifying 
"hick {hall forfeit double the Sum for due, 
and ſuffer Penalties of wilful Perjury, - 74 
ln what Caſe Preference was given to one 
Creditor before another, where Money lent the 


\ Bankrupt in Extremity, '&c, 71,73 
D. 

Damages, recovered by a Bankrupt Plaiatiff may be 

fold "by the Commiſſioners, 200 

D:1:5, of a Bankrupr aſſignable, IT Io 113 

On Bond, or {imple Contra, and how re- 

covered, 87 

. Ail become Debts to the Commiſſioners, &:c. 

ibid: 

Declaration, made by Commiſſioners that a Man is 

@ Bankrupt, the Form ot, 192 

D. ciaratioas, in Actions, how the Aſſignees are to 

dec! are, 98 

Me —— The whole Proceedings of the Com- 

mitlioners need not be fet forsh, 162 


—— Neither need the Plaintiff expreſs up- 
| ON 


THE TH#DL EF. 
- on what Statute the Aion is brought, or men- 
_ tion the {ſeveral Creditors, _ Page 97 
Declaratio;s Precedents of, upon an Aſſumoſit by 
an Aſſignee of the Commiſſioners of Bankrupts, 
223 
— in C. B. by Aſſignees on an Emiſſt, 
for Goods — of the Bankrupt by the De- 
fendant, with "Recital of the VFroceedings at 


_ Tength, - +/+ HP} 
—— in Account, by the Aſſignees againſt a 
Perſon as Bailiff of the Bankrupt, 234 


—— in Debt in B. R. by an Aſſgnee of the 
Commiſſioners, on a Bond made to the Bank- 
rupt, and where he joined in the Aſſignment, 

SIO 

——— by Aſſignees, upon an Tndebitars Aſ- 
fumpfit, and Quantum Valebant to them, for 
Goods fold by the Bankrupt, 239 

in an Action brought by an Aſhgnee 

for Money received by the Defendant from the 

Bankrupt, after his Bankruptcy, 241 

— in a ſpecial Action of the Caſe by a 

Creditor againſt the Aſſignees, for his Dividend, 

242 
in Action of Trover, brought by the 

Allignee of the Commiſſioners, for the Bank- 


EILmLan—— 


- rupt's he PR 
Demurrer thereto, and Jolnder in De- 

murrer, &*c. 255 
Depoſitions of Witneſſes examined by Commiſſion- 
ers, I 80 
Of the Bankrupt on delivering up his Ef- 

ſecs to the Creditors, 275 
Diſcharge, of Bankrupts on Common Bail, being 

ſued for Debr, WR | 
The Debts due before are diſcharged by 
' the Commiſſion, : 286, 287 


X4 Diſ- 
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Diſcovery of Effe&s of Bankrupts, what Reward 
for, Paze 110 
Dividend and Diſtribution, how made, it mult be 
equal among the Creditors, | 144 

— To be madgjn four Months after the Com- 
- miſſion iſſued, ibid. 
ry What Goods, @'c. may be diſtributed ; the 
Creditors by Judgment or Specialty ſhall have no 
more than ratable Part of Debts, without Re- 
ſpect to Penalties, | 7-5" + BON; 
Of the Mecting and Notice to make a Di- 
vidend, _ 145 
—-—— The Aſſignees to produce Accounts to the 
Commiſſioners, and thereupon Diſtribution to be - 
made, | | ibid. 
How ordered by the Commiſſioners, and 
Aﬀipnees to act therein, 146 
=— A ſecond Dividend may be made in eigh- 
teen Months, which ſhall be final, 146, 147 
—— — Commiſſioners may ſell preſently, but can- 
not diſtribute, is ng, 147 
————- Where Debt due on a Bond may be divi- 
ded to every Creditor a Portion, and ſeveral Di- 
| {tribution ought to be to ſeveral Creditors, 148 
In what Caſe a Creditor may not come in 
to diſturb a firſt Diſtribution, bur ſhall be let in 
tor the Reſidue not diſtributed, 149 
- If Diſtribution be fraudulently made by 
 Commiſſtoners, it ſhall be ſet afide in Chancery, 
on Petition, | | Pn ISI 
—— When a Creditor neglefs to receive his 
Dividend of the Afſignees, the Bankrupt's Eſtate 
not to be chargeable therewith, ibid, 
—— The Commilhioners or Aſſignees refuſing 
to pay a Dividend, the Creditor may ſue for it, 
FF a 152 
Diſtribution, a Deed of amongſt the Creditors, of 
all the Bankrupt's Effects, Og 193 
Dividend 


£ 
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Dividend, an Order for by Commiſſioners, Page 278 
Dower, of a Bankiupt's Wife, cannot be fold by 


Commillioners, 125 

"Tis otherwiſe in Caſe ſhe marries one herk 

- Bankrupt, | ibid, 
Ws, 


Equity of Redemption of Lands, the Commibieotc 


may ſell it, 12” 
The Aſſignees ro bring a Bill for the Re- 
_ demption, "= "S84fs 
Eſcheat, of Lands to the Lord of the Manor, a 
Bankrupt, may be fold, 13L 
Eſtates, belonging to Bankrupts ſeized by the Com- 
milſlioners, - "OH 
—— The Sale and Diſpoſition of according to the 
tatute,-- Bo: 
_—_— They are veſted by Aſſignment of the Com- 
milſioners, and not before, 295 
Examination of Bankrupts, and other Perſons on 
Oath, by Commiſſioners, 100 


who may be ſummoned for that Purpoſe, bid. 


_ of Mouth, or on Interrogatories, and Bankrupts 
| to ſign their Examinations, 101 


=— Perſons refuſing to be examined, or not 


anſwering fully, rhe Commiſſioners may commit 


them to Gaol, on 
Where a Perſon has been diſcharged, though 
he refuſed to anſwer, _ 103 


One that hath paſſed Examination before 
Commiſſioners, ſhall not be examined again by 


them, but may in Chancery, I03, 104 
Examinations, their Forms, of the Bankrupt, Cre- 
ditors, and Witneſſes, 174, 180, 267 
Execution 


Of the Bankrupt's Wife, and Witneſles, 


The Commiſſioners may examine by Word 
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THE TASBLE. 
Exccutioa upon” Goods, a Perſon's abſconding on, 
makes him a Bankrupt, Page 288 
———— On two Returns of Writs of Execution, 

where the Jury. may find one for the Plaintiffs, 
and the other for the Defendants, 289 
Execution or Extent compleatly executed, before 
Aſſignment of the Bankrupt's Effects by Com- 
miſſioners,. is held good, 134, 295 
Extent, where the Goods of a Perſon are extended, 
before he became a Bankrupt, and delivered by 
Liberate after he becomes a Bankrupt, they can- 
not be ſold by the Commiſſtoners, 134, 135 
What Proceeding ſhall be adjudged the Ex- 
ecuticn of an Extent, 135 


——— If iſſued and teſted before Goods are af- 


figned en a Cummiſſion of Bankrupt, how ſhall 
be taken, 294, 296 
How far the Commiſſioners Warrant to ſeize 


Gods, may have the Effect of an Extent, 296 


EF. 


Fees, allowed to tho Commiſſioners of Bankrupts, 
165 

——» Shall not take above 20s. for each Meeting, 
or eat 67 arink at the Creditors Charge, ibid, 

—— Solicitor and Artorncy's Bills to be ſettled by a- 
Matter in Chancery,  tvid, 
— The Commiſion where may be renewed for 
Heit TOh 166 


PFerae Covert, if The joins with her Husband in a new 


Sejtlemont oi Lands, when it is not fraudulent, 


| "5 PW 
Feme Covert Sole Merchant, in Landes: may be- 


come. .Pankrupt,  ._ - 125 
Fo:jertures, on the Statutes of Bankrupts, to be 
_ Giſpol.d of and 80 to tne Creditors, $54, 69, 


103; Tc 


And 


-B HE T4989 LE 
Com And how the ſame may be recovered, 
Page 54. 


Fraud, committed by Bankrupts, the Statutes re- 


lieve againſt, 37 
_ Several Circumſtances of it, which ſhould lie 

at Bottom of all, | 37,.38 
But muſt be found by a Jury, or be appa- 
rent, 3 
It ſhall not be refiimad or implied, bid. 
Fraudulent Conveyances, when they make Perſons 


_ Bankrupts, AI ps WEE Þ | 
—_— Settlement by one in Debt, accounted 
fraudulent, 38 


A Conveyance of Land to > the Uſe of a 
| Man's Self, Wife and Children, the ſame, 39g 


* 


Gentleman Trader, may be Bankrupt, 24, 25 
Goods, and Chattels of the Bankrupt, how ſold by 

the Commiſſioners, I1t,'713 
The Goods of others in his Hands or Diſpo- 
fition, are liable, _ 83 1346 
| ——— May be ſold without Deed inrolled, 132 
Subject to Sale, though before ſold by the 
Bankrupt in Market overt, ibid, 
A Bankrupt's Goods taken in Execution, 
before the Bankruptcy, the Commiſſioners my 


- not fell, _ 35 
How they are bound by Delivery of a Wiit 
in ſuch Cale, 138 


A Bankrupt becoming Felo de ſe, his Goods 
may be ſold by Commillioners, and the King ſhall 


not have them, 141 
| Goods attached by Foreign Attachment, ſold 
by Commiſſioners of Bankrupts, 142 


| H 


THE TABLE. 
H. 
Hab-as Corpus, where it ſhall not ſet at Liberty a 


Bankrupt committed to Priſon, Page 53, 54 
Heriots and Amercements way be ſold by Commil- 


ſfioners, SSA 
Hyoinſes, broke open by the Commiſhoners to ſeize 
ri Bankrupt S Ettects, | IOog9 
—— — What keeping within a Man's Houſe, will 

make him a Bankrupt, = By 
Hu:baud and Wife, in what Caſes to join for ſuing | 
Out a Commiſſion, 292 
——--— The Debts of both are diſcharged by the 
Husband's Bankruptcy, 8 

[. 


Tmpriſoument, when may make a Perſon a Bank- 


rept; -:: 2, 28 
— How long to be impriſoned, and from 
what Time the Bankruptcy ſhall be, 29 -- 
Taformations and Indiflments againſt Bankrupts, 
Tcc.on the Statutes, © -: 44 
Tuhibition, ro the Bankrupt's Dealers not to pay 
him Debts, or deliver Goods, 182 
Tirolment, of a Deed of Bargain and Sale made by 
Commiſſtoners, how conſtrued, 120, 121 
Where it ſhall not relate, 566: YL 
-———— —-Difters from Inrolment by the Statute of 
Ules, ibid. 
Interrogatories of Witnelles, how they are framed, 
and when muſt be adminiſtred, 179, 180 
>—— — Form of to prove Debs. on a Commilſ-_ 
"= of Bankrupts, ' 180 
Joint-Creditors, to be firſt paid where a Commiſſhon 
is iflued jointly againſt two Perſons, 78 


Joint « 


THE T423L E: 


Joint-Commiſſion, affects as well the ſeparate as 


joint Eſtate, Page 79, 290 
Foint-Trade, Perſons becoming Bankrupts in, 78 


Fointenant, being a Bankrupt, the Commitſoners 


may ſell his Part, I 25 
Treland, the Goods of one Bankrupt there may be 
fold, 132 

- An Iriſh Merchant that trades to England, 
may be a Bankrupt in Englaud, 23, 24 
Fudgment, where a Plaintiff is Bankrupt after it, 
_ and the Judgment affirmed before the Commil- 
ſion ſued our, Execution not to be ſtopped, but 

a ſpecial Scire facias may be taken out to try the 
Bankruptcy, 140 
Fudgment Creditors, &fc. of Bankrupts may not be 
relieved for the Penalty, only their jult Debts, 


144 


Jury, are to fnd's Bankruptcy, oe of. 


y 


Fe PERS and bare Handicrafts: Men not within 


the Statutes of Bankrupts, 9 


Land, the Buying and Selling will not make one a 
Bankrupt, te) 


Lands of Bankrupts how ſold on a Commiſhon, by 


Bargain and Sale and Afſignment, 111, Oc 


Leaſes, when may be ſold by the Commilſtoners, | 


| 2131 
— Remainder of a Term after granted to one, 
if he live ſo long, is not ſaleable, ibid. 
—— Nor the Benefit of a Covenant to renew a 
| Leaſe, tbid. 
Legacies aſſigned by Commiſſioners 93 
Legatee, may be relieved as Creditor, 76 


Letter of Attorney, generally to act under a Com- 
miſſion of Bankrupty, 282 


_ — And Affidavit of or due Execution, 284 


Og:  Limi= 
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aLimitations, the Statutes of pleaded, and when 


good, or not, Page 95, 96 
; M. 


ATarket, if Goods fold in by the Bankrupt, it alters 
not the Property, 132 
Memorandums, of the Commiſſioners Proceedings, 
268 

A-morandum where nothing is done at the firſt 
Meeting, or the Bankrupt dues not appear, ibid, 


Prnnnrnrnn nn of the Claim of a Debt, 269 
ot another Commiſſioner's ating, at. 

the ſecond Meeting, ibid, 
——  =—— of the Bankrupt's ſurrendering, but 
not Dang prepared, 270 
— of the Choice of Aſhgnees, 271 
-—— ———— 0 taxing the Solicitors and Meſlen- 
ger 'S Bilis, ibid. 


—-— of an Order for Contribution, 272 
-— of the Tine being inlarged for the 
Bankrupt to ſurrender, REES > , oP 
——— —-—— of a Bankrupt's ſurrendering himſelf 
to the Commiſſioners, and Depoſition of his Ef- 


fects, EOF ibid, 
Gi of Re: delivery of Money to the Bank- 
rupt, 271 


-" a—_— rt Aſſignees oiving up Accounts, ibid. 


—- an Adjournment tor a Dividend, 

ibid. 
——— of a Dividend madz,- 278 
—— — of Creditors ſigning a Certificate, 279 
Merchaze not in Debt, may purchals for, or give 
to anuther, and be good, it there is no Fraud, 


"7 0 
Monch cannot be aſſigned by Commillioners as 
1 ——In 


THE TABL BE. 


——— - In what Caſe Money paid by the Bankrupt 
on a Contract Uſurious, ſhall be refunded, but 
not when loſt at Gaming, Pane 143 

Mortgages, where Lands are mortgaged by Bank- 
rupts, Commiſſioners may order the Money to 
be tendred, and then ſell the Land, I15 

_ Likewiſe Goods mortgaged or pawned, 
are ſo diſpoſed of, 115, 142 

——  —- How the Commiſſoners may ſell a Right 
to Land mortgaged to the Bankrupr, 127 

What neceſlary te be done when a Mort- 

gage delivered up to the Creditors, 270 


I 


N. 


IVotice, of the Meeting of Creditors, given in the 
Gazette, in order to chuſe Aſſignees, prove 
Debts, ec. EEE 


| 73 

——— Of making a Dividend by Commiiſioners, 

75150, SY 

—— The Form of ſuch Notice, 183 

. To be taken of the Commiſſion by Creditors, 

it being Matter of Record, x0 56 
O. 


Oath, of Commiſſioners of Bankrupt, to be adimi- 
niftred by any two of them to each other, 164 


Form of the Oath appointed, iv1d, 


ro Witneſſes, upon their Examination, 179 
Of a Creditor for proving his Debt betore 
the Commiſſioners, | 1 18r 
Obligations, or Bounds made to Baonkrupts, when 
may be alligned by Commiſſioners, and how 
pleaded, &<c. 87,97 


Cijices 


— An Oath or Charge given by Commiſſioners 


. —_— « 


Cr 
E—4: 


es I ow 


—_— —— 
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Offices, what are to be ſold within the Statutes, and 
what may not, Page 111, 126 
—— Thoſe of Inheritance which may be executed 
by Deputy, 126 
Order, for a Contribution, and for Dividend, 
2724 276 

Orntlawry, muſt be to. defraud Creditors, and ſo 
found, to make a Perſon Bankrupt, 27, 3ZO 

- A Perſon outlawed i in Trelaud not a Bank- 
rupt, 36 
—— —— The Creditors ſhall have the Goods of an 
Outlaw, and not the King, 35, 36 
—— — On an Outlawry reverſed for Want of 
Proclamations, all done by the Commiſſioners is 
void, | ibid. 


P. 


| Partners in Trade, how fected by Bankruptcy, 
one not chargeable for the whole, 78, 80 
Eſtate belonging to the Trade to be di- 
"vided into Moieties, and in the firſt Place charged 


with joint Debts, 78 
And if an Overplus, ſhall be applied to pay 
particular Dedts ol-cach Partner, - 79: 


Acts diſcharging a Bankrupt, do not gene- 
"ally diſcharge any Partner in Trade, 80, 291 
. Nor one jointly bound with the Bankrupt, 


ibid. 

Payment, of Money to a Bankrupt, knowing him 
to be ſuch, is not good, 75, 76 

—o-— Myft Pay it over again, unleſs Cs 2668 by 
Law, 6 
Petition, to the Lord Chaniallor to grant a Com- 
miſſion of Bankrupts, 168 
For Time for a Bank: upt to © ſurrender, 
273 

w— T he Affidavit required thereon, 274 


Ti : |  Perrtion 


THE TABLE 
P:ition to ſuperſede a Commiſſion of Bankruprs, 
| Page 280, 281 
Pleading, in Actions againſt the Commiſlioners, the 
Plea is generally Not guilty; or they may juſtity 
what is done by Authority of the As, 162 


But in Treſpaſs for breaking the Plaintiff's 
Houſe, it mult be ſpecial, -.:-- Theds 


rupt, 163 
— How a Commiſſion of Bankrupts is to be 
pleaded, | p ibid, 
Plea, the Form of to a Bill in Chancery, brought 
| by Creditors and Aſſignees, to avoid Leaſes and 
| Security for Money, made by the Bankrupt be- 
| fore the Bankruptcy, 21 
—=—— That the Defendant accounted with the Plain- 
tiff, an Aſſignee, and paid him the Arrears in full 
Satisfaction, | 225 
—— Replication to this Plea, ; N 226 
——- In Action of Debt, that the Plaintiff was a 


Bankrupt, and'the Debt aſſigned over, 244 


The Defendant by Proteſtation ſays, he did 


not promiſe to the Plaintiff, &c. Alſo that he. 


was not indebted unto him ; for Plea ſays, That 
the Plaintiff becoming Bankrupr, and indebted to 
certain others, the Commiſſioners aſſigned all his 
| Debts to them, to whom the Defendant is charge- 


—— in an Action brought by a Citizen for entring 
his Houſe, ſhutting up his Shop, and carrying 


away Goods, &c. the Defendants juſtify the 


Treſpaſs, ſome as Commiſſioners, and others as 
their Servants, | 249 


—— to a Bond for Performance of Covenants, in 
Articles for Payment of Rent, that the Plaintift 
was then a Bankrupt, and the Defendant paid 


the Money to the Commiſſioners Aſſignees, 251 


Y Y P70. 


And be certain as to a Van's being a Bank- 


THE TABLE. 
Proceedings of the Commiſſioners of Bankrupts; 


flee Memorandums, Page 268, O&c. 
— —— They may be entered of Record, at the 
Prayer of any Perſon, WET 159 


——- —— And thereupon given in Evidence, 160 
———— Searches made after, and Fees paid to 

Officers, TL 
Proclamation, for a Bankrupt to yield his Body be-_ 


| fore the Commiſſioners, by” 
———- Form of it, purſuant to the Statute, 
 #bid. 


Provefflioms, making Perſons Bankrupts, &c. 27 
Purchaſers of a Bankrupt's Lands, for valuable 
Confideration, not to be impeached, except the 
Statute be ſued out in five Years after the Pur- 


chaſe, | 31, 32z GT c. 

w—— I and purchaſed by a Bankrupt may be 

ſold by the Commiſſoners, 2B BY 
R. 


Recovery, where a Debt recovered by the Bank- 
rupt in an Acton ſball be paid to him, 76 
Rejunding, Money paid by Bankrupts, when or-. 
dered, 143 
Refuſal, of Perſons to come into the Commiſſion, 
or to be examined, or diſcover the Bankrupt's. 
Eſtate, and the Penalties, 56, 100, IOI 
Relation, from what Time a Bankruptcy gore” 
Tv SS. 

On a Bargain and Sale made by Commilſ- 
Tiles 121 
Releaſe, a Bankrupt cannot releaks or diſcharge 
Dcbts due to him, which are to be aſſigned by 
the Commiſſioners, 114 


Relief 


a? TITES 
Relief, due on the Death of a Tenant may be ſold, 
Page 132 
Remedy, for the Remainder of Debts by Creditors 
. againſt the Bankrupt, in what Caſe they may ſue 


at Law, 3 PE .7 Ml 
Rents of Bankrupts, Sale thereof by Commiſſioners, 
131 
Reſtitution, when to be made, on Reverſal of a 
Judgment, &c. 143 
Reverſons, and Remainders, how ſold according to 
Statute, IIS, I3T 
& 
Sale, of a Bankrupt's Lands by the Commiſ oners, 
and when good, ©." 37 
—— The Copyhold Land, Leaſes, Rents, &c. 
128 
—— of the Goods of the Bankrupt, 132 
—— When the Sales of Commiſſioners may be de- 
feated, 120 


Sanftuary, Church-warden keeps to the Church, 
is a keeping Houſe, or taking Sanctuary, 27 
——— —= Trader liſting himſelf a Soldier, or buy- 


ing a Place, no Protection, ibid. 
umn *Tis otherwiſe where preſs'd into the. 
Service, | __ #bid. 


Scire facias, for Creditors upon. the Statute of 
Bankrupts, on a Judgment recovered by the 
Bankrupt againſt an Executrix, and Writ of 
Scire facias iſſued to the Cinque Ports, Oc. 256 

m—— — Plea in a Scire zacias againft the Bail in 
a Writ of Error, upon a Judgment aflirmed, 

261 

m—_——— t0 try haket a Parkin is a Bankrupt, 
in order to ſtop Money recovered by the Bank- 
rupt, 137, 140 

Y 3 Scire 


SECRET TT mg ro. dy 


— 13 Eliz. c. 7. F+ 3H 


Superſedeas, to di charge a Commiſſion of Bank- 


1HLb TABLE. 


 Scire facias for the King, where to- be brought, x- 


gainſt Afignees to have ſuch Money, on the 


King's Procels, Page 140 

Settlements, made before Bankruptcy, what good, 
+” 

——m——— By a Husband for the Wife $ Jointure, 

| ibid. 

—— — —- Not valid if any Fraud appears to de- 

ceive Creditors, 125, 38, 39 


—— Difference where Land is bought before 


he comes to be a Merchant, and after 'the Time 


of his Trading, "PS 
Statutes of Bankruptcy, are general Statutes, and 
therefore mult be taken Notice of, 97 


Where one Statute only mentioned gene- 
rally in a Declaration, it ſhall refer to that which 


gives the Action, ibid, 
——— To be conſtrued favourably, being reme- 
dial Laws, 33, Gx 
Statutes, of Bankrupts Fong out of Uſe, not re- 
pealed, 55 
—— 34 Hen. 8. c. 4. concerning Bankrupts, 
35> 7E 


I, TIT, 133, 144 
— I 7c. I. cap. 15. 6, 100, I 14, 144 
w——— 21 Jac. 1.19. Pl 44 108, 114,138 


14 Car. 2.c. 14. "4s 

8 @ 91W. 3.c. 20, —S 

— 4 & 5 Aim.c.17. : 88 
e—_— 6G. 1. 285, 286 
- 7 Geo. 1.C. Zle 1-65, 286- 


5 Geo. 2.6, Zo» 4,42, 66, 73, 81, 101, 
109, 144, 153, 164, Oc. 


_ Stocks in Companies, not liable to Bankruptcy, 3 
Summons, the Form of, for Witnefſes to appear, 


'-I77 


rupts, 
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rupts, when granted or not, Petition for, ec, 


Page 56, 59, 280 
Surety, whito may come in as Creditor to a Bank- 


; rupt, 75 | 
Serwiverſhip, ſhall not take Place on a Bankrupt” $ 
 Uying, who is Jointenant of Lands, 125 
a 3H | 
Tail Eſtates, ſold by Commiſſioners, ©2243 
Time, is not material in the Petition for a Com= 
miſſion, 170 
——- The certain Time of Bankruptcy beſt left to 
a Trial at Law, 182 
Trades, what are within the Statutes of Bankrupts, 
9, Oc. 

Leaving them off, and trading again, #7,8 
7 raverſe of a Bankruptcy, Oc. 40 


Treſpaſs, this Aion a Bankrupt may bring, and 
the Defendant cannot plead the Plaintiff's Bank- 


_ ruptcy, 97 
When brought againſt Commiſſioners , 
_ what and how they are to plead, 162 
Trover and Converfion, lies for the Aſſignees of the 
 Bankrupt's Goods, 98 
-—— Of a Converſion between the Bankruptcy 
and Aſſignment,  #bid, 


— Where Trover will lie for Goods ſold by 
the Bankrupt after an A& of Bankruptcy, or 
Debt, &c. for the Value,  ihad. 

For Money received of one when become 

Bankrupt, it muſt be this Action only, ibid. 

-—— A Declaration in an Action of Trover, Fc. 

| 253 

Truſts, of Real or Perſonal Eſtates, in other Per- 
ſons Names, for the Bankrupt, mav be told by -:: 
Commillioners, L1L 


Truſtee, 


THE T ABL E. 
gh decreed to receive his own Money, and 
give up the Eſtate, Page 120 
— —— Not diſcovering Truſts for Bankrupts, the 
Tang» — Ilo 


:U; 


View, or Search of Goods, and Appraiſement be- 

| fore Sale, III 
q In what Caſe a Sale good without, 132 
| Polanars 2s Grains Mun: 7 to the 
Commiſſion, ! 38 

Uſe, when ſhall not paſs | ir a Deed, inade by a Man 

| on Marriage, &c. . who . afterwards becofnes 

= Bankrupt, unleſs there be a valuable Confidera- 


| tion expreſſed, 39, 124 
| Uſurious Contracts, Relief againſt, where Bank- 
I rupts have paid Money thergon, | 7 þ 
W. 

iarning: given for a Bankrupt to appear before 
the Commiſſioners. 1900 

IWarraat, for apprebending the Bankrope; yhon is — 

be iſſued, $5200: 


Warrant, the Form of, granted by Commiſtioners, 
to cauſe Witneſſes to appear, and diſcover the 
Bankrupt, and his Eitate, 175 

To apprehend and commit a Perſon to 

f : Gaol, who refules to be ſworn and anſwer, 


| SY; 
| Wife, may be ined relating to Concealments 
of the Bankrupt's Goods, &'c. 190, 105 
—— But not touching his Bankruptcy, 105 
——— Her 
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—— Her Lands to be ſold by Commiſſioners du- 


ing the Coverture, Page 111,112 
Witneſſes, their Charges born, and how, _. 100 
——— - When may be excepted againſt, - 105 


Words, ſpoke in Diſgrace of a Merchant or Trade(- 
man, what are actionable, and what not ſo, the 
Damages recoverable, @c. 9, 10, II, OG 

how to juſtify, ſpoken againſt a Tradeſ- 

man, 13, 14 
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LAW BOOK $ Tit Publihed by 
_ 'T. Waller, at the Crown azd Mitre i: 
_ Fleetſtreet. 


= Accompliſhed PraRiiſer in the High 
Court of Chancery : Shewing, The whole 
Method of Proceedings, according to the preſent 
Pradtice, from the Bill to the Appeal, incluſive : 
Containing, The Original Power ahd Juriſdiction 
of the Chancery, both as a Court of Law and 
Equity ; the Office of the Lord Chancellor, Maſter 
of the Rolls, and the reſt of the Officers. Alſo the 
bt Forms and Precedents of Bills, Anſwers, Pleas, 
Demurrers, Writs, Commiſſions, Interrogatories, 
Afidavits, Petitions, and Orders; together with a 


Liſt of the: Officers, and their Fees: Likewiſe | 


other Matters uſeful for Practiſers. By Joſeph Har - 
Ziſeu..of Liucolu's Jun, Elg; Price 6.5... _ 


2. Tenants Law : Or, The Laws concerning Land 
lords, Tenants and Farmers ; (viz.) 1. Of the ſeve- 
ral Kinds of Tenures, as ell Ercehold as Copyhold. 
2, Of Leates, Covenants, \Surrenders, Aſſignments, 
&c. 3. Of Rent, Acceptance, and Ex:inguiſhment 
thereof, 4. Of Crops growing, ard Trees blown 
down, &c. who are intitled to them. 5. Of Re- 


plevins, and Reſcous. 6.-Of Waſte in Buildings, 
Lands, Woods, &c. whether voluntary or permit- 
five. 7. Of Common for Cattle. 8. Of Frauds in 
buying and ſelling a or Gaods. 9. Of Trel[- 


paſſ:s and Nulances. . Of the Jate Act to pre- 
vent Fires, and Roles + to pH oblerved in ereCting of 
new Buildings about Loudoun, Uſeful for all Land- 


lords, Tevants, Farmers, Stewards, Agents, Solici- 


tors, and others concerned in the Buying, Selling, 


or Letting of Eſtates. The Twelfth Edition, with _ 


great Additions. In which are added, All ſuch Acts 


of Parliament and Refolurions, as relate ro theſe 


Subjects, down to the preſent Year, and plain Di- 
rections for diltraining for Rent, Price 3s, 


f orbong WE I OI 


> - 


I 4 "s E Se FE 
0 I TINGS 
Sig tp 


P 
x 


EET 


EE nag Bae abs 


» 


- 


=" v 4 EV Fs © , $ s 1 R Rr wht: T1 i We. ot 
s *Y . Ab. es >, Ms en 8 Eg % I go 4g a "4 y_— be* - þ Fe = ha 2 ks = CNT - 
4 A - . 8 > . > : ATR End II rey - X e— F-44756 
2 win 2% 28. 23: : CRISS oo EIS, oh - 4; Ea, > pg eo 4. 
"a - y UC td. AS 
8 —_ bs a g — 
x EL WE 4 : 


Ye IEP 


_— — 


Nhat 


”" KIVY nar fa. <8 _—_— 
En £ abs 198 
” SA 


_—_—— —— »— —_ 


A —_— 


= 


ou Wor erat CAP PE br 37 GIN TO ETD 


vo Ry 


